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S U P K  Ih 3 IKT 

I' I i1 i n t i  fC. 

- agriinst - 

T H E  C I T Y  OF N E W  Y O K K ,  T I I E  NEW Y O I i K  C I T Y  
DE PA liTM E N'I' 0 F T K  A N S PO I< T A TI 0 N , I R V 1 N C; 
I'LAC'E K E A L T Y ,  LLC., IIIVINC; I'LAC'E ASSOC'., 

Indcs N u .  
I10461/05 
Mot. Seq. No.: 002 

H O N .  E I L E E N  A. KAKOWER 

Plaintiff brings this action for personal injuries allegedly sustained when she 
tripped and fell on the sidcwalk in front of Irving Clcancrs located at 77 Irving Placc 
New York, Ncw York on May 29,2004. Dcferidant Irving Clcancrs, Inc. ("Cleancrs") 
niovcs for summary judgiiicnt pursuant to CPLR 32 12. Defendants Ircing Placc 
Assoaiatcs LLC, Irving Place Kcalty LLC', s/h/a Irving Placc Assoc. And Jo-Sari 
Rcalty Corp. ("Irving Placc") and plaintiffoppox. Defcndants the City ofNcw York 
and the Ncw York City Llepartr-ricnt of Transportation ("City") adopt Irving Placc's 
opposition. 

Clcaners, in support of its motion, submits tlic following: tlic pleadings; the 
deposition transcript of plaintiff; thrcc black and white photocopies of photographs 
takcn of the allcgcd dct'cct; the leasc bctwc.cn Ditmas Manngcnicnt COT. and 
CIcancrs; the deposition transcript of Michacl Kucn LCU, husband of the olvner of 
Cloancrs; and thc. deposition transcript of Ross Epstciri, Managing Agent of Ditnias 
Managcmcnt Cop.  Plaintiff'subniits: a portion of Mr. Epstein's deposition transcript; 
the dcposition transcript of Cynthia Howard, Kccord Scarchcr for thc Dcpartnicnt of 
Transportation; a complaint form dated Fcbruary 28, 2003; and I I  noticc of iriolation 
issued to Irving Place on October 20, 1999. Irving Place submits tlic leasc and City 
docs not submit any exhibits. 
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Cleaners leases the storc on the ground level adjacent to where plaintiff fell. 
Irving Place is the owner of the building which lcascs the space to Clcancrs. Ditnias 
Mrinagcniuit C'orp., a non-party, nianagcs Irving Placcs' properties. Plaintiff allcgcs 
that she tripped over an elevation i n  thc sidewalk. Specifically, plaintiff describes the 
arca in  her bill ofparticulars as "a crack in thc center that was clcvatcd, uncven and 
jagged." Cleaners argues that the defect was "structural" and, pursuant to the lease 
agreement, i t  was only responsible for non-structural repairs. The rclcvant portion of' 
the lcasc agrccmunt states: 

Repairs: Tcnant sliall, throughout the term of this lease, take good care 
ofthe demised prcniiscs . , , and thc sidewalks adjacent thcrcto, and at its 
sole cost and cxpcnsc, make all non-structural rcpairs thcrcto as and 
when nccdcd to prcsurvu them in good working order and condition . . 

Irving Place, City and plaintiff, in opposition, argue that a Rider to the lease 
agreenicnt placcd the duty to maintain and rcpair thc sidcwalk with Cleaners. Section 
63 of the Rider to the Lcasc states, in relevant part: 

Sidewalks: , , . I t  is agrcccl by and bctwccn the parties that Tenant shall 
be specifically liable and responsible for the care, niaintcnancc, 
improvements at the Owner's discretion, of thc sidewalk in front of the 
premises which is presently in good condition but niay havc surface 
cracks and scars. 

The introduction to the Rider statcs: 

If  there shall be any cotlJlicl (emphasis added) betiveen the provisions of 
this rider and tha provisions contained in thc printed form to which this 
rider is annexed, thc provisions of this rider shall govern. 

The proponent of rl motion for surnniary judgment must makc a prima facie 
showing of cntitlcnicnt to judgnicnt as a matter o f  law. That party niust produce 
sufficicnt evidence i n  admissiblc forni to climiliatc any material issuc of h c t  from thc 
case. Where the propontiit makes such a showing, the burden shifts to the party 
opposing the motion to demonstrate by adniissible cvidcncc that a factual issuc 
remains requiring flit trier of fact to dctcrniinc the issue. Thc iffirniatiori of counscl 
alone is not sufficicnt to satisfy this requircriicnt. ( ZiicX'cwiiut/ I!. Citi, - -  of'Nc\r, Y w k ,  49 
N.Y .2d 557 [ 19801). I n  addition, bald, conclusory allcgations, even if  believable, are 
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not cnough. (Lhr/icJi v. Anio.icuti Motiitigcr GI-ccnlioirsc Mfi.  Corp., 26 N.Y.2d 255 
[ 19701). ( Edisoti Sfotic Corp. 1’. 42tid Stt-ect Developtmwt Cotp., 145 A.D.2d 249, 
2 5  1-252 [ 1 s t  Dcpt. 19891). 

Initirilly, a lcasc and a ridcr must bc rcad together and a11 parts must be given 
cffcct unless the language of thc ridcr is “irreconcilable with the Iangiiagc of the 
provision givcn in thc standard form.” I f  the proirisions of the lease and tlia ridcr arc 
found to conflict, thc rider controls.(H/lrklc 17. Grwt  Ani. / t i s .  To. 230 A.D.  477[ I st 
Dcpt. 19301). Herc, the clause of the standard lease and thc clause of‘ the ridcr 
governing sidewalks arc not wholly inconsistcnt. When rcad togcthcr, the lcasc 
rcquircs Clcancrs to make non-structural repairs and iniprovcnicnts to the sidcwalk 
at the owicr’s discretion. 

Generally, the court dctcrmines the rights arid obligations of parties under a 
contract if the language ofthc contract is unambiguous. If, Jiowcvcr, the language of 
thc contract is susccptiblc to “two reasonable intcrprctations,” thc resolution of the 
ambiguity is for thc tricr of fact. (Stute qfNe\tb Yurk v. Hotire ltdctuliity Cmiputiy, 66 
N.Y.2d 660[ 19851). The rider, unlike the standard lease, docs not spccifically omit 
structural repairs, while shifting the liability to Clcancrs. Evcn i f  thc rider was 
intcrpreted to shift to clcaners the responsibility for the structural repairs, thc oibner 
maintained control over such with the language ”at the owncr’s discrction.” 

Significantly, Irving Place was issucd a violation on October 20, 1999 which 
rcfers to a “trip hazard” in front of its building. City ordcrcd Irving Placa to cure the 
hazard by rcplacing “24 squarc fect of sidcwalk.” On Fcbruary 28,2003, a complaint 
was received which stated that thc “sidewalk is not lcvel creating a trip tiazard.” 

Prior to the cnactmcnt of Administrative Code $7-2 I O ,  effective Septumber 14, 
2003, thc municipality, not thc abutting landowner, was responsible for thc 
niaintonance of thc sidcwalk. Thc exception to this was whcrc the abutting landowner 
cithcr crcatcd thc defect or derivcd a special bcncfit from the sidcwalk unrclated to 
public use. (Syuirgc.1~. Citr~ o f N w  York, 285 A.D.2d 425[ 1 st Dcpt. 200 11). Pursuant 
to Administrative Code of’thc City of New York 6 7-210 (c), eff‘cctive as of 
Scptcmber 14, 2003 (and applying to accidcnts occurring on or after such date), the 
City of Ncw York is not liable for personal injuries proximately causcd by the failure 
to niaintain sidewalks in  a rcasonably safe condition, exccpt for sidewalks abutting 
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one, two, or thrcc-f‘amily residences which arc used exclusivoly for residential 
purposes, or except wherc the City is the abutting property owner. 

Thc partics cntorcd into the agrcemciit containing the ridcr to thc lcase on 
October 27, 2003, after thc shift in responsibility for the niaintcrianco of tlic sidcwalk 
from thc City to thc abutting propcrty owner. The ridcr describes the subject sidewalk 
as being “prcscntly in  good condition but may havc surface cracks and  scars.” 
Pursiiant to that rider, Cleancrs accepted that it was ‘bspeci!~c;llly liable and 
rcsponsiblu for thc care, itiaintcnancc, improvctiicnts at tlic Owner’s discrction, of thc 
sidcwalk” in that condition. 

While all partics to the rider may h a w  agreed that thc sidewalk was in good 
condition, and presumably they agreed i t  was not in need of structural repairs at the 
tinic of thc signiiig, the surface cracks and scars niay well have prcscntcd a tripping 
hazard. A j u r y  rriay find that allowing the sidcwalk to remain in that  condition 
constituted ncgligencc. Indeed, whether thc spccific dcfcct in qucstion, which is 
barely visible i n  thc photographs supplied with the motion, was structural or non- 
structural in nature will also bc considered by a trier of fact in assigning responsibility 
among the parties. 

Whcrcfore i t  is hereby 

ORDEKED that defendant Irving Clcancrs, Inc’s motion for summary judgmcnt 
is denied. 

DATED: March 3 1, 2008 - 
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