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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I  X 

2-10 JERISALEM AVENUE REALTY, 1;LC 

P l a i n t i f f ,  

- a g a i n s t -  

UTICA FIRST INSURANCE COMPANY and 
R A D 0  RESTAURANT, INC., d / b / a  BOTTOMS UP PUB 

Defendants. 

WALTER B. TOLUB, J.: 

Index No.111924/07 
Mtn Seq. 001 

By this motion Defendant Utica First Insurance Company 

(Utica) seeks an o r d e r  dismissing all claims and cross-claims 

against it. 

moves f o r  summary judgment .  

(CPLR 3211[a] [ll, [ 7 ]  and 3211[c] ) . P l a i n t i f f  cross- 

FilctS 

The f a c t s  of this case a r e  l a r g e l y  undisputed. Utica seeks 

an  o r d e r  granting summary judgment and a declaration that U t i c a  

has  no obligation to defend or indemnify 2-10 Jerisalem Avenue 

R e a l t y  LLC (Jerisalem) and Rad0 R e s t a u r a n t  I n c .  d /b / a  Bottoms Up 

P u b  i n  the underlying l a w s u i t  commenced in Supreme Court, New 

York county entitled Juan C. B r i z u e l a  v. 2-10 Jerisalem Avenue 

Realty LLC,  K a l a n  Minuskin and Moxdechai Minuskin, Index: 

111606/06 (underlying l a w s u i t ) .  

The u n d e r l y i n g  lawsuit w a s  b r o u g h t  b y  J u a n  C .  B r i z u e l a  and  

seeks  damages f r o m  Jerisalern f o r  i n j u r i e s  B r i z u e l a  claims he  

sustained sometime a f t e r  12:01 a . m .  on or a b o u t  F e b r u a r y  2 4 ,  2006 
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w h i l e  w o r k i n g  for a company named Ubuildit. Brizuela claims that 

he tripped and fell w h i l e  he was performing construction w o r k  a t  

Bottom‘s Up which is located a t  10 Jerisalem Avenue, Hicksville 

New Y o r k .  Jerisalem then brought this a c t i o n  s e e k i n g  a 

declaration t h a t  U t i ca  is obligated to d e f e n d  and indemnify it in 

the underlying lawsuit based upon i t s  s t a t u s  and a purported 

additional insured under an i n s u r a n c e  policy i s s u e d  by U t i c a  to 

Bottoms Up. 

Utica claims t h a t  the p o l i c y  issued to Bottoms Up was 

cancelled a t  t h e  Bottom’s Up request and t h a t  said cancellation 

took effect at 12:Ol a.m. on F e b r u a r y  24, 2006. Jerisalem argues 

t h a t  the policy was cancelled not when the letter s t a t e s  it was 

cancelled, but r a t h e r  when Utica rece ived  t h e  n o t i c e  of 

cancellation. 

U t i c a  claims that it was first n o t i f i e d  of t h e  acc iden t  on 

October  2 ,  2 0 0 6  when it received a l e t t e r  f r o m  Jerisalem’s 

c o u n s e l  demanding that Utica defend and indemnify Jesisalem based  

on its s t a t u s  as a n  additional insured u n d e r  t h e  Utica policy. 

By letter d a t e d  October 13, 2006, Utica declined to afford 

coverage or to defend Jerisalem, Utica‘s reason f o r  d e c l i n i n g  

t h e  coverage and  n o t  defending t h e  action was t h a t  the policy had 

been cancelled by Bottom’s Up prior to t h e  time of t h e  a c c i d e n t .  

Discus$iQn 

A t  the h e a r t  of t h i s  lawsuit i s  when t h e  cancellation o f  the 

I 
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Utica  policy took e f f e c t .  Under the “Common Policy Conditions”, 

paragraph two d e a l s  with cancellations and states t h a t :  “You may 

cance l  this policy by returning this policy to us or by giving us 

written notice and stating at what f u t u r e  d a t e  coverage is to 

s t o p . ”  ( U t i c a  Ex. 1). The documents produced b y  U t i c a  show 

that sometime d u r i n g  business h o u r s  on September 24, 2006 ,  

someone associated w i t h  Rad0 Restaurant and Bottoms Up pub met 

with Someone from the Pinkham Agency and signed a cancellation 

r eques t  because t h e  R e s t a u r a n t  was g o i n g  out of  business. 

Ex, 2) The Pinkham Agency then s e n t  Utica a Letter dated March 1, 

2 0 0 6  requesting t h a t  t h e  p o l i c y  be cancelled, effective F e b r u a r y  

24 ,  2 0 0 6  ( U t i c a  Ex. 2 ) .  

(Utica 

In S a v i n 0  v .  Mercha n t s  M u t u a l  I n s .  C o . ,  4 4  NY2d 6 2 5  [1978], 

the Court of Appeals he ld  that: 

a policy is not effective, irrespective of t h e  intention of the 

insured, u n t i l  actual receipt by the insurance company 01: it s 

agent and ( 2 )  t h a t  in the absence of an express agreement to do 

SO, the law does n o t  recognize fractions of a d a y .  

Merchants Mutu a1 Inn. C o . ,  4 4  N Y 2 d  625 [1978] i n t e r n a l  ci tes  

o m i t t e d ) .  

receive and accept a cancellation notice on its behalf is the 

(1) a r eques t  for cancellation of 

(Sav in0  v. 

The burden  of proving t h a t  an  agent was authorized to 

Insurer. (Trau  x V .  State Farm I n s ,  C n . ,  101 Misc.2d 1031 [ S u p  Ct. 

Onondaga C o u n t y  19791. Here, t h e r e  a r e  two affidavits, one by 

the S e n i o r  Vice President of Utica and the o t h e r  by a P i n k h a m  
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employee, that t h e  Pinkham Agency was authorized b y  Utica to 

receive and give e f f e c t  to policy cancellation requests of 

Utica's i n s u r e d s .  It follows from the f a c t s  of this case and the 

above c i t e d  case law t h a t ,  and even assuming that the policy was 

cancelled on the morning of February  2 4 ,  2 0 0 6  and t h a t  t h e  

accident happened hours l a t e r ,  cancellation o f  the policy was n o t  

e f f ec t ive  until at least t h e  day after t h e  accident, a f u t u r e  

date as stated i n  the policy i t s e l f .  The only question of  fact 

remaining is whethe r  Jerisalem was an additional i n s u r e d  u n d e r  

the policy. Accordingly it is 

ORDERED t h a t  Defendant  U t i c a ' s  motion to dismiss is den ied ;  

and it i s  further 

ORDERED that Plaintiff's cross-motion is for summary 

judgment is denied to the e x t e n t  t h a t  a hearing must be h e l d  as 

t o  the question o f  whether Jerisalem waz a n  additional insured 

under  the policy. 

Counsel for t h e  parties are to appear  at 60 Centre Street, 

room 335 at 9 : 3 0  on Aril 7 ,  2008  f o r  a h e a r i n g  on the sole i s s u e  

of whether Jerisalem was an additional insured u n d e r  the U t i c a  

policy. 

of 

This memorand i n i o n  constitutes the decision and o r d e r  

the C o u r t .  
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