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By this motion Defendant Utica First Insurance Company
(Utica) seeks an order dismissing all claims and cross-claims
against it. (CPLR 3211[a][1],17) and 3211([c]). Plaintiff cross-
moves for summary judgment.

Facts

The facts of this case are largely undisputed. Utica seeks
an order granting summary judgment and a declaration that Utica
has no obligation to defend or indemnify 2-10 Jerisalem Avenue
Realty LLC (Jerisalem) and Rado Restaurant Inc. d/b/a Bottoms Up
Pub in the underlying lawsuit commenced in Supreme Court, New
York county entitled Juan C. Brizuela v. 2-10 Jerisalem Avenue
Realty LLC, Kalan Minuskin and Mordechal Minuskin, Index:
111606/06 (underlying lawsuit).

The underlying lawsuit was brought by Juan C. Brizuela and

seeks damages from Jerisalem for injuries Brizuela claims he

sustained sometime after 12:01 a.m. on or about February 24, 2006
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while working for a company named Ubuildit. Brizuela claims that
he tripped and fell while he was performing construction work at
Bottom’s Up which is located at 10 Jerisalem Avenue, Hicksville
New York., Jerisalem then brought this action seeking a
declaration that Utica 1s obligated to defend and indemnify it in
the underlying lawsuit based upon its status and a purported
additional insured under an insurance policy issued by Utica to
Bottems Up.

Utica claims that the policy issued to Bottoms Up was
cancelled at the Bottom’s Up request and that said cancellation
took effect at 12:01 a.m. on February 24, 2006. Jerisalem argues
that the policy was cancelled not when the letter states it was
cancelled, but rather when Utica received the notice of
cancellation.

Utica claims that 1t was first notified of the accident on
October 2, 2006 when it received a letter from Jerisalem’s
counsel demanding that Utica defend and indemnify Jerisalem based
on its status as an additional insured under the Utica policy.

By letter dated October 13, 2006, Utica declined to afford
coverage or to defend Jerisalem. Utica’s reason for declining
the coverage and not defending the action was that the policy had
been cancelled by Bottom’s Up prior to the time of the accident.

Discussion

At the heart of this lawsuit is when the cancellation of the




Utica policy took effect. Under the “Common Policy Conditions”,
paragraph two deals with cancellations and states that: “You may
cancel this policy by returning this policy to us or by giving us
written notice and stating at what future date coverage is to
stop.” (Utica Ex. 1). The documents produced by Utica show
that sometime during business hours on September 24, 2006,
someone asscciated with Rado Restaurant and Bottoms Up Pub met
with someone from the Pinkham Agency and signed a cancellation
request because the Restaurant was going out of business. (Utica
Ex. 2) The Pinkham Agency then sent Utica a letter dated March 1,
2006 requesting that the policy be cancelled, effective February
24, 2006 (Utica Ex. 2).

In Savino v. Merchants Mutual Ins. Co., 44 NY2d 625 (197871,

the Court of Appeals held that: (1) a request for cancellation of
a pollicy is not effective, irrespective of the intention of the
insured, until actual receipt by the insurance company or it s
agent and (2) that in the absence of an express agreement to do
so, the law does not recognize fractions of a day. (Sayino v.

Merchants Mutual Inn. Co., 44 NY2d 625 (1978] internal cites

omitted). The burden of proving that an agent was authorized to
receive and accept a cancellation notice on its behalf is the

Insurer. (Traux v, State Farm Ins. Co,, 101 Misc.2d 1031 [Sup Ct.

Onondaga County 1979]. Here, there are two affidavits, one by

the Senior Vice President of Utica and the other by a Pinkham
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employee, that the Pinkham Agency was authorized by Utica to
receive and give effect to policy cancellation reguests of
Utica’s insureds. It follows from the facts of this case and the
above cited case law that, and even assuming that the policy was
cancelled on the morning of February 24, 2006 and that the
accident happened hours later, cancellation of the policy was not
effective until at least the day after the accident, a future
date as stated in the policy itself. The only guestion of fact
remaining is whether Jerisalem was an additional insured under
the policy. Accordingly it is

ORDERED that Defendant Utica’s motion to dismiss is denied;
and it is furthex

ORDERED that Plaintiff’s cross-motion is for summary
judgment is denied to the extent that a hearing must be held as
to the question of whether Jerisalem was an additional insured
under the policy.

Counsel for the parties are to appear at 60 Centre Street,
room 335 at 9:30 on Aril 7, 2008 for a hearing on the sole issue
of whether Jerisalem was an additional insured under the Utica
policy.

This memorandug. opinion constitutes the decision and order
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of the Court.




