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JO1IANNE:-; K Z G N  a n d  H Y O I E E  RE,C;N, 

Defeiidant . 

J-ANE S. SOLOMON, LI 

I n  t h i s  a c t i o n  f o r  t h e  re  

1 N D E X  NO. 115836/2007 

o ri d 

Promissory Not-e, pl a i r i t i f  fs Jol-iarines R e q r i  and  Hynher: R e y r i  move 

under CPLR 5 3213  f o r  summary judgment  in l i e u  of  complaint 

ayairi.cj1: d e f e n d a n t s  V i l l a g e  Frame & R r i :  Shop LLC ("Vil.l.aye 

FrErlrne") , W i l l i a m  Marb i t ,  Joan Green Marbi t, Henry T r a t - t n e r  arid 

Pamela 'Trattncr. D c f e n d a n t s  have nu:. appeared, and the mot..i on i s  

de(::j.ded a s  follows. 

On J u l y  19, 2 0 0 2 ,  V i  1 l a g e  Frame and  p l a i n t i f f s  executed 

a n  a q r c c m c n t  for Vi. l . l . aye  Frame's purchase of pl  a i n t i f r s '  framinq 

arid a r t  gallery b u s i n e s s  l.ocated i r-i Manha t t an .  I n  corinec:I:ion 

w i 1 . h  [.he sale, on Octobcr 1 8 ,  2 0 0 2 ,  W i l l i a m  M a r b i t  s i q n e d  a 

P r o m i s s o r y  N o t e  on b e h a l f -  of  V i l l a q e  Frame, urider which V i l l a g e  

F rame  p r o m i s e d  Lo p ~ y  p l a i r - i t i I T s  $80, 000, pl.us i . n t e re s I :  alr Lwo 
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p e r c (2 n t a qc p o i  1i I- s a b  o vc t. 11 c Fe de r a 1 Re s e rve D i s c o un I: R a 1: e i 1-1 

c f f e c t  011 t h ~  payincnt date. Payments were t o  c o m e  i . r i  t w o  c?clual 

installmer- it::^; due  on (1c:tober 2 1 ,  2 0 0 3 ,  and 0c:tober 2 1 ,  2004. Th(v 

No te  a l s o  (:a I 1 ed for repayment of t h e  e n t i r e  outstar-i(-j..j rn( j  

p r i n c i p a l  sI--ioi.ild ,i d e f a u l  L o f  c i t . h e r  paymcnt. c:ontiriue for  rn(3re 

t h a n  ‘30  clay:^; ; d f t . e r -  n o t i c e  was qiver i  L o  Vil lc iqe  h’rame. Thc N o 1  - 

prov ides  Tor. t .hc payment: of a t t o r n e y s  fees, sh(-jr.~I,d a n  a t . t o r ~ i e y  h e  

reyi2.i r e d  for col lecI : ior i ,  a n d  state:; t h a t  a t t o r n e y s  f e e s  wou1.d he 

s e t  a t  10% o f  t.he amount t h e n  d u e .  InLer-est on t -he  Note a f t - e r  

d e f a u l t  was s e t  t o  be i . ncu r red  a r a t e  of  10% per‘ annum. 

A l s o  0x1 O c t o b e r  1 8 ,  2 0 0 2 ,  a l l  f o u r  of  t h e  i n d i v i . d u a l  

defendant . . ;  s i g n e d  ;3. Guaran ty ,  yi iarant .ying V i l l  agc Frame’ s 

o b l i y a  t - ions  u n d e r  t h e  Promi.ssory Note - The Guaran ty  does not. 

c o n t a i n  a separate p r o v i ~ i c - j r i  for a t t o r n e y s  f e e s .  

Ori o r  a b o u t  OcLcjber 2 8 ,  2 0 0 4 ,  t h e  p a r t i e s  e x e c u t e d  a 

S e t t l e m e n t  Agreement  ( a  copy of which was n o t  s u b m i t t e d  w i l : . h  

p l a i r i t j  f f s ’  m o t i o n  papers), which m o d i f i e d  I-he t e r m s  of t h e  

P r o m i s s o r y  No te .  F l a i r i t i f  fs submit: a n  A f f i d a v i t  of  Confe . ss ion  01 

Judyrneri t  s i y n c d  by  Henry T r a t t n e r  a n d  Wi l l i am Marhi  I:: i r i  t h e i r  

j . n d i v i d u a 1  capac : i . t i e s  and on b e h a l f  of  Vj 1.laqe Frame.  ‘l’he 

A f f i d a v i t  o f  C o n f e s s i o n  o f  Judgrncnt purport- .r ;  t .o confess a 

j udyment aqa ins l i  all. f i v e  d e f e n d a n t s  riarned herci.11, ;ind aut1iori.ze.s 

t h e  er i t - ry  of  a j u d y r r l e n t  aga ins i :  t-hcm i n  ILhe s u m  of $88, 000. 
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P l a i n l r i f f s  a1 Icgc! thal-  d e f e n d a n t s  c l e f - au l t ed  or1 Iihcj.1- 

r epaymen t  o b l i g a t i o n s ,  and  on E’cbruary 3, 2007, p1ai i i t i f JLs’  

counse.1 sen t  all d e f e n d a n t s  a demand 1 ,e t t e r  s t a t i n g  I:kal. 

pl air)!.: i Ffs were e l e c t i n g  t n  a c c : e l e r a t c  t h e  p:iymei-it:.s d u e ,  arid tha l .  

uri1.e.c;:; ;d c :hcck  in t.he amour!: of  $ 5 0 ,  lS00 p l u s  inl:.ere.st. a t  6% p e ~  

di - in i i in  l r o r r i  May 1 , 2006 was recei vcd, t h c y  w o u l d  c:ornrnencc l e g a l  

p r o c e e t l i n y s  t o  coI1.cct t h e  arnourit n u t s t . a n d i n g .  

t ’ l a i i i t i f  fs coritend t h a t  dc2fendariL::; hdve refuscci t.o 

f u l - f i l l  t h e i r  repayment. o b l i g a t i o n s  - An A f f i d a v i t  f r o m  p1ai.n t..i EL 

Hyohee Regn st:ate:j t h a t  t - h e r e  c u r r e n t 1  y i s  an  o u t s t a n d i n g  h a l . a n c c  

of $ 4 4 , 2 5 2 ,  Loyether w i t h  i n t e r e s t  f rom Oct .ober  1 8 ,  2 0 0 2 .  S h e  

: ; tat .es t h a t .  t h i s  amounl. i r i c ludes  a p r i n c i p a l  ol $ 3 8 ,  4 8 0  w i t h  

i n l - e r e s t  form O c t o b e r  1 8 ,  2002, a t  t h e  r a t e  of  2% p e r  ann im above 

Lhe Federal. Rcscrve D i s c o u n t  Rate in effect on O c t o b e r  2 1 ,  7,003 

( i . e . ,  t h e  d a t e  payment  of  t h e  p r i n c i - p a l  was d u e ) ,  plus:  aLLorrieys 

fees of  $5,’772 representing 15% of t h i s  amount. 

On o r  a b o u t  Noverrther 2 8 ,  200.1, p l a i n t i I f s  commenced 

this a c t i o n .  The Summons w i t h  N o t i c e  stal:es that. t h e  r c l i c f  

so~zgh t .  is $ 6 1 ,  36’1. The N o t i c c  of MoLiori s t a t e s  that. a judqment  

i s  s o u q h t  for “$44,252 - 0 0  r e p r c s e n t i n g  ILke uripaj d balancc! due  and  

o w j  ng t o  P l a i n t i f f s  on P r o m i s s o r y  N o t : e : ~ ; ,  G u a r a n t y  & C o n f e s s i o n  01 

Judgmen t ,  t - o g e t h c r  w i t h  i n t e r e s t  t . he reon  at. [.he r a t e  of E i q h t  a n d  

1/2 percent  per annum from O c t o b e r  1 8 ,  2 0 0 2 ,  Tor A t - o t a l  . sum due 
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2nd owing 0 1 -  $ 6 3 ,  053. 00 Lind Al:I:orncys E’ee:< i n  Ikhe amo~znt 01; 

$ 6 , :3 0 5 - 0 0 . 

A C K i d a v i t . s  of  !<erv ;.(.:e f o r  ~ a c h  o f  I:.he i n d i v i d u a l  

dei-~ei-idar.il:s :state t h a t  t.he Siirrimon:; and N o t i  (.-.e of Motion f n ~ :  

:<iuriniarr’y 17udqment. i n  Liei .1  of Cornp1~~in. t  we r t 3  .served b y  Firf i r ,  i rig 

cc-ipi.es of t-lic: same t o  1.he.i.r dwcl l i r iq  hoiisi-...; a f t . e r  due  c-lilicjenencc: 

was rnadc t o  f i n d  a persori of  suil.,-:ibl.e agc: and d i s c r e i . i o n  o r 1  three 

.separate occasiol ls  . The A f  1idavi.L.s turtker. stat-c t h a t  an 

a d d i t i o n a l  rnaj.1 i.iig of t h e  documents  w t l s  ~ntide b y  f i r s t  c l a s s  ma i 1. 

a f - e w  d a y s  later. No A T f i d a v i  t o f  S e r v i c e  was .submitt .ed in 

relation t.o Village Frame.  

S e r v i c e  on t-he i n d i v i d i l a l .  dcfcndants :  was proper1 y macic 

pursuarit. t o  CE’LH 5 308 (4), commonly known as \ \  n a i l  arid mai l  

s e r v i c e ,  arid the a c t i o n  may c o n t i n u e  a g a i n s t  t h e m .  However, a:< 

t-hercl i s  no proof of  s e r v i c e  a g a i n s t  V i l l a q e  Frame, t . h e  a c t i o n  

rnus t  bc d i s m i s s e d  a s  t o  i t .  

A y u a r a n t e c  of  payment j L z  a n  \‘ins Lr-urrient f o r  t . hc  

payment  of money o n l y ”  s u s c e p t i b l e  t o  a mo t ion  f o r  summnarry 

Judgment  i n  l i e u  of  compla in ( .  p i - i r suan t  t o  CPLR 5 321.3. Sce 

K o r n f e l d  v .  N R X  T e c h n o l o q i e s ,  Tnc . ,  6.2 N . Y . 2 d  6 8 6  ( 1 9 8 4 ) .  

TIowcver, w h i l e  plai l i t - i f f s  a re  e r i t - i t l e d  t o  a j udyrnent a g a i n s t  t h e  

i n d i v i d u a l  d e f e n d a n t s  u n d e r  t h e  Guaranty, the m o t i o n  papers: 

c o n t a i n  c o n t r a d i c t o r y  informat .  j on a b o u t  I.he amount. now owed and  
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i n s  u f f i c i c n t i n  forma 1. . i .  on about .  dc f t:: ndari I:. s 

'l'her.efor.e, t h e  mat.t.er w i l l  be I e f e i - r ed  t.o 3 S p e c i a l .  Referee t.o 

h e a r  ;:ind r e p o r t  wi.t.h recoinIiieri(:i;-l t i .onz . 

part .  i a 1 r epa ymeri I. - 

Mor c ovc  r , w h i  1 e I .  he Gua I:J 11 t y ob 1 i y a I; e s t. 1 )  c i.nd i v i  dua 1 

deller-itlar-1I.s Lo p a y  p l  a i  n t i f f s '  t . - i t t o . r  riey:-; fees as r e q u i r e d  i r - 1  th( :  

Pr-omj s s o r y  Not-e, t - ic  movinq papers do not. c o n t a i n  s u L L i ( : i . e i - i t .  

tletiai 1 s about. t.he h o u r s  b i l l e d  or (.:harqcs i n c u r r e d  i n  order t o  

j i . i s t . i f y  t .hc 158 legal Lee r-ecqi.ir:sted i n  Hyohee Regn' :; A f f i d a v i t ,  

or' t .he a d d i t i o n a l  10Y o n  I.op o f  t.1ij.s amount. requested i n  t.he 

Not i cc :  of Mot ion .  ' r h u s ,  the  amount o f  rea:.;onahI.e attnrncys f e e s  

m u s t  also be d e t e r m i n e d  b y  t h e  S p c c i a l  Referee. 

A c c o r d i n g l y ,  it h e r e b y  i s  

ORDERED t h a t  upon searchi .nq t h e  r e c o r d ,  the claim 

a g a i n s t  V i l l . a g e  Frame & Art Shop, T,JK i s  s e v e r e d  and dismissed 

and t h c  C l c r k  o f  t h e  C o u r ' t  i s  d i r e c t e d  ti(> enl:.er judqment  

a c c o r d i n g l y ;  arid i t  f u r t . h e r  i s  

ORDERED t h a t  p l a i n t j - f f s '  m o t i o n  for summary judgmcnt i n  

l i e u  of c o m p l a i n t  i s  g r a n t e d  on d e f a u l t  t o  t h e  exterlC of  h o l d i n g  

t h e  r e m a i n i n g  d e f e n d a n t s  i n  de fau l t : ,  and it. i s  o r d e r e d  LhaL t.he 

i s s u e  of how niucl-1 t:he i . n d i v i d u a l  deIer idants  owe p l c l i n t - i f f  s under 

the  Guaranty f o r  rcpaymer-11: of Vi l . laqe Frame':; l o a n  arid f o r  

reasonable a t t o r n e y s '  fees, costs arid e x p e n s e s  i.3 referrcd t o  a 
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S p c c i a l  R e f e r e e  to hear and report: wi.th recommer-i(lat.i o r i s ;  and .ii. 

f u r t h e r  is 

ORDERED t . h a t  thi:; r r i o t i  o n  s h a l l  be held i n ctbcyciiice 

petidincq t h c  report ,.ind ~ ~ c ~ ~ i ~ c n ~ ~ r ~ ~ i ( - ) r i ~  i) f t .hc S p c c i a l  Re I-erec: and 

a i i i o t i o n  pi.irrs~z;int t o  CPLR 5 4403; , ~ n d  i l .  f i i rkher  i s  

O R D E l W D  L h a L  copy o f  t h i s  order w i t h  n o t i c e  o r  e n t - r y  

s h a l l  be servecl  b y  h a r i d  w i t h i n  4.5 d a y s  of  e n t r y  on I.he Mot-ion 

S u p p o r t  O f t i c c  (Room 119M) t.o a r r a n g e  a date f o r  t .he refe1eriC:e t.o 

a Special Kcferee; a n d  i t  f u r t h e r  i s  

ORDERED t h a t  i f  p 1 . a i n t i f f s  f a i l  L o  corripl y w i t - h  t .he  

inunediat .eIy preceding p a r a g r a p h ,  the a c t j  on w i l l  be d i s m i s s e d  - 
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