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Promissory Note, plaintiffs Johannes Regn and Hyohee Regn move
under CPLR & 3213 for summary judgment in lieu of complaint
against defendants Village Frame & Art Shop LLC (“Village
Frame”), William Marbit, Joan Green Marbilt, Henry Trattner and
Pamela Trattner. Decfendants have not appeared, and the molion 1is
decided as follows.

On July 19, 2002, Village Frame and plaintiffs executed
an agrcement for Village Frame’s purchase of plaintiffs’ framing
and art gallery business located in Manhattan. In conneclion
with the sale, on October 18, 2002, William Marbit signed a

Promissory Nolte on behalf of Village Frame, under which Village

Frame promised to pay plainliffs 580,000, plus intereslt al Lwo




percentage polnls above the Federal Reserve Discounit: Rate 1n
cffect on the payment date. Payments were to come in two cgual
installments due on October 27, 2003, and October 21, 2004. The
Note also called for repayment of the entire outstanding
principal should a defaull of cither payment continue for more
than 30 days after notice was given Lo Village Frrame. Thc Nole
provides lFor thce payment of attorneys fces, should an attorney be
required for colleclion, and states that attorneys fees would be
set at 10% of the amount then due. Inlerest on the Note after
default was set to be incurred a ratec of 10% per annum.

Alsc on October 18, 2002, all four cf the individual
defendants signed a Guaranty, guarantying Village Frame’s
obligations undcer the Promissory Note. The CGuaranty does not
contain a separatc provision for attorneys feces.

On or about October 28, 2004, the parties executed a
Settlement Agreement (a copy of which was not submitted wilh
plaintiffs’ motion papers), which modified the terms of the
Promissory Note. Plaintiffs submit an Affidavit of Confession of
Judgment signed by Henry Trattner and William Marbil in their
individual capacities and on behalf of Village Frame. The
Affidavit of Confession of Judgment purports toc confess a
judgment against all five defendants named hercin, and authorizes

the entry of a judgment against them in the sum of $88,000.
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Plaintiffs allege thal delfendants defaulted on their
repayment obligations, and on February 9, 2007, plaintifls’
counsel sent all defendants a demand letter stating thal
plaintiffs were electing to acceleratc the payments due, and that
unless a check in the amounl of $50,500 plus interest at 6% per
annum [rom May 1, 2006 was received, they would commence legal
proceedings to collect the amount outstanding.

Plaintiffs contend that defendants have refuscd to
fulfill their repayment obligations. An Affidavit from plainti(l
Hyohee Regn states that there currently is an outstanding balance
of $44,252, lLogether with interest from October 18, 2002. She
states that this amount includes a principal ol $38,480 with
inlLerest form October 18, 2002, at the rate of 2% per annum above
Lhe Federal Reserve Discount Rate in cffect on October 21, 2003
(i.e., the date payment of the principal was due), plus atlorneys
fees of 35,772 representing 15% of this amount.

On or about November 28, 2007, plaintiffs commenced
this action. The 3Summons with Notice shates that the rclief
sought is $61,367. The Noticce of Molion states that a judgment
is sought for “$44,252.00 reprcesenting lLhe unpaid balance due and
owing to Plaintiffs on Promissory Notes, Guaranty & Confession of
Judgment, together with interest thereon at the rate of Eight and

1/2 percent per annum from October 18, 2002, for a total sum duc
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and owing ol $63,059.00 and AlLtornecys Fees in the amount ol
$6,305.00.”

Alfidavits of Service for each of the individual
defendanlts state thal the Summons and Notice of Motion for
summary Judgment in Lieu of Complaint were served by alffixing
coples of the same to their dwelling housces after due diligence
was made to find a person of suilable age and discretion on three
separate occasions. The Affidavits further statc that an
additional mailing of the documents was made by first class mail
a few days later. No Affidavit of Service was submitted in
relation to Village Frame.

Service on the individual defendants was properly made
pursuant to CPLR § 308 (4), commonly known as “nail and malil”
service, and the action may continue against them. However, as
therc is no proof of scrvice against Village Frame, the action
must be dismissed as to it.

A guarantec cf payment is an “inslLrument for the
payment of money only” susceptible to a motion for summary
judgment in lieu of complainl pursuant to CPLR § 3213. See

Kornfeld v. NRX Technologies, Tnc., 62 N.Y.2d 686 (1984).

However, while plaintiffs are entitled to a judgment against the
individual defendants under the Guaranty, the motion papers

contaln contradictory information about Lhe amount now owed and




insufficient informal.ion about defendanls’ partial repaymentl.
Therelfore, the matter will be referred to a Special Referec to
hear and report with recommendmtions.

Morcover, while lLhe Guaranty obligales the individual
defendanls Lo pay plaintiffs’ attorneys fces as required in the
Promissory Note, the moving papers do not contain sulllcient
details about the hours billed or c¢harges incurred in order to
Justify the 1b5% legal fee requosted in Hyohee Regn’s Affidavit,
or the additional 10% on top of this amount requested in the
Notice of Motion. Thus, the amount of reasonable attorncys fees
must also be determined by the Special Referee.

Accordingly, it hercby is

ORDERED that upon searching the record, the claim
against Village Frame & Art Shop, TLC is severed and dismissed
and the Clerk of the Court is directed to enter judgment
acceordingly; and it further is

ORDERED that plaintiffs’ motion for summary Jjudgment in
lieu of complaint is granted on default to the extent of holding
the remaining defendants in default, and it is ordered thal the
issue of how much the individual defendants owe plaintiffs under
the Guaranty for repaymenil: of Village Frame’s loan and for

reasonable attorneys’ fees, costs and expenses is referred to a

N
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Speccial Referee Lo hear and report with recommendations; and it
further is

ORDERED that this motion shall be held in abeyance
pending the report uand recommendations of the Special Relerec and
a motion pursuant o CPLR § 1403; and 1il. furlher 1is

ORDERED Lhat a copy of this order with notice ol entry
shall be served by hand within 45 days of entry on Lhe Motion
Support Offilce (Room 119M) to arrange a date for the reference to
a Special Referee; and it further is

ORDFERED that 1if plaintiffs fail Lo comply with the

immediately preceding paragraph, the action will be dismissed.

Dated: March ;g 2008
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