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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 55
EDWARD TEMPESTA d/b/a ARROW RECYCLING,
Plaintiff INDEX NO. 601079/2005

—~agalinst- 'k
M&J COMMODITY BROKERAGE CORP., / égﬁm___mg_gmm
Defendant. 4104,0 o
3 /
------------------------------- &‘J%- )é "006 /

JANE S. SOLOMON, J. Vs, g
Under motion sequence no. 004, p@gfg%kii Edward Tempesta

Inc. moves, pursuant to CPLR § 3212 (a), for summary judgment
dismissing defendant’s counterciaims, and defendant M&J Brokerage
Corp. cross-moves for summary judgment on its counterclaims. Under
motion sequence no. 005, plaintiff moves, pursuant to CPLR §
3025(b), for leave to amend its answer to defendant’s counterclaims
so ag to assert the affirmative defense of the statute of frauds.

Defendant’s counterclaims were filed on May 23, 2005, and
plaintiff filed its answer thereto on June 7, 2005. Plaintiff
filed its note of issue on March 30, 2007. By interim order, dated
September 10, 2007, this court granted plaintiff summary judgment
on its complaint.

In support of its instant motion, which argues that
defendant’s counterclaims must fail because of the lack of a
written agreement between the parties, plaintiff adduces the
September 9, 2006 examination before trial of Michael Appel, the
president of defendant. Mr. Appel testified that he had no written
agreement covering the matters addressed in defendant’s

counterclaims. That fact was known to plaintiff before the
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commencement of this action, and plaintiff has not explained why it
did not raise the statute of frauds in its answer to the
counterclaims. Where, as here, a party is in possession of the
relevant knowledge but allows discovery to be completed, and
subsequently moves to amend its pleadiﬂg, without “any semblance of

an excuse for the delay,” such motion should be denied. Bert G,

Grogss & Co. v Damor Realty Corp,, 60 AD2d 541, 541 (1lst Dept 1977);
see also Prince v _Q'Brjien, 256 AD2d 208 (1lst Dept 1998); Smith v
Hexrcules Constr. Corp., 274 AD2d 467 (2d Dept 2000).

Turning to the motion and cross motion for summary
judgment, defendant’s counterclaims, which seek recovery in quantum
meruit and for unjust enrichment, are predicated on its claim that
it enabled plaintiff to take over some of the accounts of non-party
General Industrial Services Corp. (Industrial) when that company
went out of business. A party claiming in quantum meruit must show
the reasonable value of services that it performed in good faith
and with the expectation of compensation therefore, and that the
services were accepted by the person to whom they were rendered.
Smalley v Dreyfus Corp., 40 AD3d 99 (1st Dept 2007), rev'’d on other
arounds 10 NY3d 55 (2008). A party claiming unjust enrichment must
show that another party has been unjustly enriched at its expense,
J.E. Capital, Inc, v Karp Family Assog,, 285 AD2d 361 (1lst Dept
2001), and that it would be “‘against equity and good conscience to

permit the [other party] to retain what is sought to be

recovered’ .” Sperry v Crompton Coxrp., 8 NY3d 204, 215 (2007),

quoting Paramount Film Distrib, Corp. v State of New York, 30 NY2d
415, 421 (1972), gert denied 414 US 829 (1873).
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Plaintiff’s contention, that it made no oral agreement
with defendant to pay it a fee or commission for Industrial’s
customer list or accounts, 1s irrelevant to defendant’s
counterclaims, neither of which depends upon the existence of a
contract. Michael Appel, the president of defendant, testified at
his deposition that, on September 15 or 16, 2003, he gave Mr.
Tempesta Industrial billing sheets showing the identity and
addresses of Industrial’s customers, the days of the week that
their garbage was picked up, the number of bags typically
collected, and the weekly charge for pickup, that he subsequently
provided other services that aided plaintiff in taking on
Industrial’s former customers, and that he expected to be
recormpensed therefor according to the carting industry practice.

Edward Tempesta, the president of plaintiff, testified at
his deposition that he received no customer lists from defendant.
He acknowledged, however, that on September 14 or 15, 2003, Mr,
Appel called to inform him that Industrial would cease doing
business on September 15, 2003. He also acknowledged that, on the
day that he received that call, he met with a number of
Industrial’s drivers, paid them for their work that day, and told
them that they were now working for him. He stated that he had
probably learned where to meet those drivers from Mr. Appel. On
September 16, 2003, on the basis of the call from Mr. Appel, he
called the Business Integrity Commission of the City of New York
(Commission) to tell them that he was picking up Industrial’s
customers. That same day, the Commission granted plaintiff and a

related company temporary permission to service Industrial’s former
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customers. Finally, for purposes of this discussion, Mr. Tempesta
testified that, at the time of his deposition, he was earning a
profit of approximately six per cent on the former Industrial
accounts that he still retained, and that he would not have been
earning that profit but for Mr. Appel’s phone call telling him that
Industrial was going out of business.

Accordingly, defendant is entitled to summary judgment,

as to liability, on its claim for quantum meruit. However,

inasmuch as defendant has not shown that the benefit that it
conferred on plaintiff occasioned any expense on its part,
defendant’s unjust enrichment claim will be dismissed.

Finally, in the interim order of September 10, 2007, I
misinterpretted what the parties mean by “points”, as that term is
used in the carting industry. A “point” is a multiplication factor
of one month’s billing, not, as I thought, a percentage of one
month’s billing, so a commission of “two points” is equal to two
month’s billing. The error does not change the result of the
decision, however, which left open the amount of M&J's potential
set-off on its counterclaim. Since the amount M&J is entitled to
recover 1s not clear from the papers, that question is referred to
a Special Referee. Accordingly, it 1s hereby

ORDERED that, in motion sequence no. 005, plaintiff’s
motion to amend its answer 1s denied:; and it is further

ORDERED that, in motion sequence no. 004, plaintiff's
motion to dismiss defendant’s counterclaims is granted to the
extent that defendant’s claim of unjust enrichment is dismissed;

and it is further




ORDERED that defendant’s cross motion for summary

judgment on its counterclaims for quantum meruit is granted as to

liability, and the issue of how much plaintiffs owes on that claim,

including interest, is referred to a Special Referee to hear and

report with recommendations; and it is further

ORDERED that entry of judgment shall be held in abeyance

pending the report and recommendations of the Special Referee and a

motion pursuant to CPLR 4403; and it is further

ORDERED that a copy of this order with notice of entry

shall be served by hand within 45 days on the Referee Clerk (Room

118M) to arrange a date for the reference to a Special Referee.

Dated: April/ , 2008
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