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EDWARD TEMPESTA d/b/a ARROW RECYCLING, 

P l a i n t i f f ,  INDEX NO. 601079/2005 

-against-  

M6J COMMODITY BROKERAGE CORP.,  

Defendant. 

f 

Edward Ternpesta 

JANE S. SOLOMON, J. 

Inc .  moves, pursuant to CPLR § 3212 ( a ) ,  fo r  summary judgment 

dismissing defendant's counterclaims, and defendant M&J Brokerage 

Coxp. cross-moves f o r  summary judgment on its counterclaims. 

motion sequence no. 005, plaintiff moves, puxsuant to CPLR 5 

3025(b), for leave to amend its answer to defendant's counterclaims 

so  as to assert the affirmative defense of the s t a t u t e  of f r auds .  

Under 

Defendant's counterclaims were filed on May 2 3 ,  2005, and 

p l a i n t i f f  filed i t s  answer t he re to  on June 7 ,  2005.  

filed its no te  of issue on March 3 0 ,  2007. B y  interim oEder, dated 

September 10, 2007, this cour t  granted p l a i n t i f f  summary judgment 

on i t s  complaint. 

Plaintiff 

In support  of its instant motion, which argues t h a t  

defendant's counterclaims must fail because of the l a c k  of a 

written agreement between the par t i e s ,  plaintiff adduces t h e  

September 9, 2 0 0 6  examination before trial of Michael Appel, 

president of defendant .  

agreement covering the matters addressed in defendant's 

counterclaims. 

the 

Mr. Appel testified t h a t  he had no w r i t t e n  

That fact was known to plaintiff before the 
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commencement of this action, and plaintiff has not explained why it 

did not raise the statute of f rauds in its answer to the 

counterclaims. Where, as here, a p a r t y  is in possession of t h e  

relevant knowledge b u t  allows discovery to be completed, and 

subsequently moves to amend i t s  pleading,  without \\any semblance of 

an excuse for the delay," such  motion s h o u l d  be denied. Bert G .  

G o s s  & Co, v Damo r R e a l t v  COl-'DI , 60 AD2d 541, 541 (1st Dept 1 9 7 7 ) ;  

SS&A&.Q Prince v 0'13rieq , 256 AD2d 208 (1st Dept 1 9 9 8 ) ;  Sm ith v 

Hercules Constx. CQi32& , 274  AD2d 467 (2d Dept 2 0 0 0 ) .  

Turning  to the motion and cross motion f o r  summary 

judgment, defendant's counterclaims, which seek recovery in quantum 

meruit and for u n j u s t  enrichment, are predicated on its claim t h a t  

it enabled plaintiff to take over some of the accounts of non-party 

General Industrial Services Corp. (Industrial) when that company 

went out of business. 

the reasonable v a l u e  of services that it perfomed in good f a i t h  

and w i t h  t h e  expectation of compensation therefore, and t h a t  the 

services were accepted by the person to whom they were rendered. 

o t h e r  m k 1 e V  V DreauS  CQrlJ, , 40 A D 3 d  99 (1st Dept 2007) ,  j ev 'd  OP 

10 NY3d 55 ( 2 0 0 8 ) .  A p a r t y  claiming u n j u s t  enrichment must 

A p a r t y  claiming in quantum meruit must show 

show that another  p a r t y  has been unjustly enriched at i t s  expense, 

3_.E.-FKaYPEamilv V A SSOC, , 285 AD2d 3 6 1  (1st Dept 

2001), and t h a t  it would be "'against equity and good conscience to 

permit the [o ther  p a r t y ]  to r e t a i n  what is sought to be 

recovered' ." Sperrv v Cxompt.on Corn ., 8 NY3d 204, 215 ( 2 0 0 7 ) ,  

quo t ing  Param ount  F ilm DLst&.  C Q X P .  v S t a t e  af New Y o ~ k  , 30  NY2d 

415, 421 ( 1 9 7 2 ) ,  Ser t  &n i e q  414 US 829  ( 1 9 7 3 ) .  
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Plaintiff's content ion ,  t h a t  it made no o r a l  agreement 

with defendant to pay it a fee or commission for Industrial's 

customer list o r  accounts ,  is irrelevant to defendant's 

counterclaims, nei ther :  of which depends upon the existence of a 

contract. Michael Appel, the president of defendant, testified at 

his d e p o s i t i o n  t h a t ,  on September 15 or 16, 2003, he gave Mr. 

Tempesta Industrial billing sheets showing the identity and 

addresses of Industrial's customers, the days of t h e  w e e k  t h a t  

their garbage was picked up, t h e  number of bags typically 

collected, and the weekly charge f o r  pickup, t h a t  he subsequently 

provided o t h e r  services t h a t  aided plaintiff in t a k i n g  on 

Industrial's former: customers, and that he expected to be 

recompensed therefor according to the carting industry pract ice .  

Edward Tempesta, the p r e s i d e n t  of p l a i n t i f f ,  testified at 

h i s  deposition t h a t  he received no customer l is ts  from defendant. 

He acknowledged, however, t h a t  on September 14 o r  15, 2003, Mr. 

Appel called to i n f o r m  him t h a t  Industrial would cease doing 

business on September 15, 2003. He also acknowledged that, on t h e  

day t h a t  he received t h a t  c a l l ,  he met with  a number of 

Industrial's drivers, paid them f o r  their work that day, and told 

them that they were now working for h i m .  

probably learned where to meet those d r i v e r s  from Mr. Appel. 

September 16, 2003, on the  b a s i s  of the call from Plr. Appel, he 

cal led the Business Integrity Commission of the C i t y  of New York 

(Commission) to tell them that he was p i c k i n g  up Industrial's 

customers. T h a t  same day, the Commission granted  plaintiff and a 

r e l a t e d  company temporary permission to service Industrial's former 

3 

He s ta ted  that he had 

On 
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customers. F i n a l l y ,  f o r  purposes of this discussion, Mr. Tempesta 

t es t i f ied  that, at the time of h i s  deposition, he was ea rn ing  a 

p r o f i t  of approximately six per cent on the former Industrial 

accounts that he still ratained, and that he would not have been 

earning t h a t  p r o f i t  b u t  f o r  Mr. Appel's phone c a l l  telling him t h a t  

Industrial w a s  going out of business. 

Accordingly, defendant i s  entitled to summary judgment, 

as to liability, on i t s  claim for quantum meruit. However, 

inasmuch a s  defendant has not shown that the benefit t h a t  it 

confer red  on p l a i n t i f f  occasioned any  expense on its part, 

defendant's u n j u s t  enrichment claim will be dismissed. 

Finally, in the interim order of September 10, 2007, I 

misinterpretted what t h e  parties mean by "points", as t h a t  term is 

used i n  the carting i n d u s t r y .  

of one month's billing, not, as I thought, a percentage of one 

month's billing, so a commission of "two po in t s "  is equal t o  two 

month's billing. 

decision, however, which left open the amount of M&J's potential 

set-off on its counterclaim. 

recover is not clear from the papers, t h a t  question is referred to 

a Spec ia l  Referee. Accordingly, it is hereby 

A "point"  is a multiplication f a c t o r  

The error does not change t h e  Eesult of t h e  

Since the amount M&J is entitled to 

ORDERED t h a t ,  in motion sequence no. 005, plaintiff's 

motion to amend i t s  answer is denied: and it is further 

ORDERED that, in motion sequence no. 004, plaintiff's 

motion to dismiss defendant's counterclaims is granted  to the 

e x t e n t  that defendant's claim of u n j u s t  enrichment is dismissed; 

and it is f u r t h e r  
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ORDERED t h a t  defendant‘s cross motion f o r  summary 

judgment on i t s  counterclaims f o r  quantum meruit is granted  as to 

liability, and the issue of how much plaintiffs owes on t h a t  claim, 

including interest, is referred to a Special Referee to hear and 

report wi th  recommendations; and it is f u r t h e r  

ORDERED that e n t r y  of judgment shall be held  in abeyance 

pending the repor t  and recommendations of the Special Referee and a 

motion pursuant to CPLR 4403;  and it is f u r t h e r  

ORDERED t h a t  a COPY of this order w i t h  notice of e n t r y  

S h a l l  be served by hand within 4 5  days on t h e  Refelre@ C l e r k  (Room 

119M) to arrange a date  f o r  the reference t o  a Special  Referee. 

Dated: April / , 2008 

ENTER: 
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