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1'1 ai ii ti ffs 

-against- I nd cs N (1 , 6 0 0 3 0 7/0 6 

Ilcrmriii Cahn,  .J.: 

Motion sequencc iiiiiiibcw 003 and 004 ;ire consolidatcd for disposition. 

I n  motion sequcnce number 003, plaintilTs Torsiello C'apital Partners LLC, Torsiello 

Securitics, Inc., and First Interiiational C'apital LLC iiiovc for summary judgnicnt in thcir I-avor 

o i l  thc coinplriiiit ~ u i d  dismissing the countcrclaiim w i h  prcjudicc, C'PLR 33 12. 

I I I  molion scyuencc nuinber 004, dcfciiclant Sunshiiic State Holding Corporation moves 

for summary .judgment in its I'avor dismissing tho complainl and granting i t  jiidgincnt as sough1 

contract. I'ursuant to said contract, Sunshine rctainccl I:ri-si Tn1ci.iiatioiid to render Iinancinl 

adviwry and iiivcslmcnt hanking scrvicos arid to act :ib wlc agent h i -  tlic private placcnicnt 01' 

'I'orsiello Scciirilics (colleclivcly, tlic Torsicllo companics) scch to cnli)rcc thc figreeint'ni ;is First 

Intcriiationiil's alIi1i:iks aiicl successors-iii-i~ilurcsl. 
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I n  t-cIcvill1t part. the contract provides that, i n  cschangc for its servicus. First Intcrnatioiial 

woiild tw paid ;i lke equal to 3.S% of'the total purcliasu price oil the sale L)[ Suiisliiiic. i f a  

delinitivu agrcciiicnt for the private sale of Sirnsliiiie was arrivccl at cluriiig tlic contract lerm or 

within eighteen iiioiitlis d t c r  ils (eriiiination, ul-ilcss tlic contract was terminated by Sunshine for- 

ca~ isc .  'Hie contract d s o  providcs thut  ;I $50,000 retainer lie to be immedialely paid by Sutisliiiie 

to l;irst Iritcrtialional which woulcl bc deducted liom the l e s  subseqiieiilly earned by First 

lnierrialional. Sunshiiic paid the retainer f'ec upon thc contract's execution. 

rhr ing the contract tcriii, First International :ind 'I'orsicllo C'apital prcparcd various 

documciits to aid in the sale of Sunshiiie's securities, made numerous telephone calls lo potenlid 

purchasers, and held meetings with soiiic 01' the potential piirchasers. Despite these elitwls, no 

pui-chaser 1 2 ~  Sunshiiic was located. 

Suiishiiie allegcs h a t ,  by the end oi'2002, First Intcrnational l i d  virtually cciiscd its 

eil'orts to locate a huyer. By lctter datcd .Ianuary 14, 2003, Sunshine Ibrr-nally terininated "the 

services of-First Intcrnational . . . and/or Torsicllo Clapital . . , , pursuant to paragraph 1 1  oftlic 

Icontract]." I n  thc termination letter, Sunshine tliankcd lionparties Frank D. Lackner, Torsiello 

C'upitul's niaiiagiiig direclor, aiid Mario 'I'orsiello, presidcnt and chicl'csccutivc ol'ficcr of u x l i  of 

the thrcc pluintiI'ls, for  their cflbrts. Appro?tiinatcly cleveii months later, in November 2003, 

I;irst Ititcrnation~il was 1i)riiiiilly dissolvcd and B ceriilicatc ol'canccllation was filcd with tlic 

13clnwal-e Sccrctary or Stalc. 

Wit h i i i  c i g 11 tccn iiioii t 11 s ;I rtcr tli c c 0 1  1 hac t 's I crin i na t i o 11 ~ i io i i  party (jual S lire 111 s ~~raricc 

C.'~rp., ;ill indircct UW~ICI '  0 1 '  16% 01' Siinshine's stock, ;ii i i ioLii . iCCd thitt i t  I i i ~ l  rcaclicd ;I firm 

agructiicnt to acqiiii-e Suiisliilie's ciutstandiiig stock in cscliniigc liu a p ~ ~ r o x i i n i ~ t c l y  Pr; 10.7 niillioii. 
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Tlic traiisactioii closed in  May 2004. 

Afier learning of tlic piirchiise. in Septciiibci- 3005, Firs( liiteriiational dcmandcd payliicnt 

of ;I Let. txiscd oil 3.5%) ofthe purchuse pricc. Sunshine rqjectod the demand. 

Plainti K s  then c~miiiieiiccd this aclicin t(n rccc)ve1- $326,?50 in I'ees, togctlicr with iritcrcst, 

cosls o('collcctio11. and attnrncys' fccs, wi ;J, claim of breach of coiitrxt. 

Sunshine scrved an answer in which it dciiies the allegations U L  breach. I t  also asscrts 

allin-nali ve dcfcnscs for breach of contract, illcgalily, imcleari hands, waiver, equitable cstoppcl 

arid lack of standing, bascd on allegations that, among 0 t h  things, First Intcrnritional could not 

lcgally perllmii tlic services that i t  agrccd to perform because il was no1 a registered securities 

broker during thc c o n h c t  term and that t h e r e h e  thc contract is void and unenforceablc pursuant 

to Scctinn 29 orthc Sccurities Exchange Act or 1034 (SEA), 15 I.ISC.'S S 780c. 

In addition, Sunsliinc asserts counterclaims for fraud, li-iiw.hlent concealinent and 

omi s s io 11, I i cg I i gent m i s rcpr-e scii t at ion, b r e x  h o f t? d uci 3r y d 11 t y and ~ i n j  LI s t enrichment, sild seeks 

to recovcr tlic .Y;SO,OOO rctaincr fcc. ' l l ~  counterclainis arc bascd on allcgatiotis that Mario 

1 orsiello aiici I;raiik Lackncr rcpcatcdly represented lo Sunshilie h a t  First Iiitcriiational was fully 

and legally capable ~)~.~~cri- .(~r-t i i i i i~ its contractual obligations and IhiIcd lo disclose tliat it was no1 

n rcgistered tmkcr ,  

Each sidc iicow moves ti)r siinimary~~udgmen~ in its rcspcctivc 1.rivor oii thc complaint and 

countcrc lu  i ills. 

As ;I threshold issue, the parlics clispuk whctlier Torsiello C'ripitd, 'l'orsicllo Sccuritics 

and I:irst IiiterIia~ioiid tach have tlic Icgal cqxici ty  to coiiiiiic~icc :ind prosccutc this actioii to 

c11force 1 he conlrllct. 
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I :irst I ti ternat i o n  a1 ' s S t mi ding : 

Wiih regard l o  First Inicr'national, the parties dispule whether it has legal capacity under 

Del:iwarc law, iiiasiniich 3s it was dissolved prior to commeiiceiiient ol'this action and whclher 

S~msliiiic has waivcci its right to raise h i s  aftirniativc defense at this j~iiict~irc. 

A dcl'cndnnt's failure lo aflirniativcly raise lack ol'stancliiig o r  Icg~il capacity 3s a dcfcnse 

i n  a pre-answcr riiotiori to disniiss or  in an : ~ S W C I .  i s  dcciiicd a waiver 01'tlic dcfcndalit's right 10 

asscrt such del'ense ( Wells Fa r~ ,o  Dank Minnesota, Natl. Assn. v Mastropaolo, 42 AD3d 2307 

241 -242 1 2 1  I k p l  20071; Security Pacific Natl. Bank v Evans, 3 1 AD3d 278, 270 11" Dcpt 

3,0061, appeal di~missed 8 N Y l d  837 [2007); CIPI,R 321 1 la1 I S ] ,  321 1 I C ] ) ,  Suns11iIic did not 

raise tlic issue oi' First Intcr~intiorinl's lack ol'capacily in a pre-answer ino~ion lo dismiss, nor did 

i t  raise [lie issue as m irilirmativc dcl'ciisc in its answer dated March 3 1 ,  2006. Thus, Sunshine 

has waived tlic right to raise it  at this timc. 

' 1'11 ere I b re, t li at brunch o 1' S u n sh i ne's ti1 o t i o 1 I I-?I r s I immary j 11 d gmen t again si Firs 

Iiitttrnalional based 011 lack of legal capacity and standing gro~rnds is clenied. 

' 1.0 1's i e 1 1 o c'o in D a I i i c .c; ' Stand i i i ~  : 

W i t h rc g i rd  t c)  1 he ' 1 'o rs i c 1 1 o co 111 pani e s' stand i ng , p 1 ai 1 it i N s  c o II t c11d that, a I tho 11 gli 

acliiiitiedly  no^ signatories lo thc contract, they aciliiired h c  right to rccovcr fccs uiidcr tlic 

contracl as I :i rst Inieriiat io1i:d alli 1 i Lites irnd succcssors-in-in tercsi to thilt corpora tion. 

Spccilical ly, plainiiils conlcnd that tlic 'I'orsiello cornpanics wcrc rctaiiicd by First 

Intcrnaiional ;IS its ngcnts to pcrli)rni its contractual obligations a id ,  thcrcby, acquircd Ilic riglit to 

sl i t :  i b r  i'ccs carlied under tlic contract, pursuant 10 the cxpi-ess terms 0 1  h e  contract. 

'l 'lw well-cstablislied law ol'contrac~ iiitcrpretu~ioii proviclcs that: 
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I n  inter-preting a contl-act, thc iiitciit ofthe partics govcrns. A contract 
sIioLild bc conslriicd so ;IS to give lid1 iiieaiiing aiid effect t o  dl of its 
provisions. Words and phrases arc given their plain meaning. Rather 
tlian rewritc an uiiaiiibigiious agrcemeiit, ri court should cnforcc the 
plain meaning ofthrit agreement. Wlicrc tlie intent of. tlie parties c m  
be determined l?om the face of tlie agrccnicnt, intcrprctation is CL 

matter or law and h e  case is r i p  for suiiiniary judgmciit. 011 the 
other hand, i f  i t  is necessary to rcI'er to extrinsic facts, which may hc 
i n  conflict, lo dderminc the intent of tlic parties, there is a question 
of i.;ict, and summary jucignicnt should he dcnicd 

(American Euprcss Uank 1,tcl. v Iliiiroyal, Inc., I64 AD2d 275, 277 1 I '' 1)cpt 1990], appcnl 

dcnicd 77 N Y2d 807 [ lCN1 I I intcr-nal cilatiol-is omitted]'). F~irtlicr, " 1  wIIictlic~+ or  not ;i writing is 

ambiguous is ;I qucxtion 01. law to he resolved by tlic courts" (W. W.  W.  Associatcs, Iiic, v 

Giirnconticri, 77 NY2d 157, 162 [ 1 WOJ). 

The lirst contract provisioii upon which plainlifh rely, provides, in rclcvanl part, that "[i Ii' 

appropriate in connection with pcrfortiiiiig the scrviccs o f  this engagcnicnt, First Intcrnational 

may ii-om time to lime iisc the scrvices of an nfl?liate in which cnsc rclkrences to 'First 

lntcrnatiorial' shall iriclude rcfcrcrices to such entity" (Contract, Lit 1 I emphasis added]). The 

second provision provides that Sunshine shal I pay "First I n  tcrnatiotial" a l'ee in cerlain 

Tli c s c two pro v i si o 11 s, when read together, p I-c) v i dc t 11 ;I 1 a F i rs t 1 11 tcri i at i c) nal a f li 1 i ;I t e 

whose scrvices wcrc wed h y  First Intcrnatior-in1 in pcrhriiiiiig its conlractunl ohligations iicquirus 

the saiiic contractual rights accorded lo  I;irsl Iiitcr-iialional i n  I ~ J C  contract, includiiig the right to 

('ontrary t(n Sunshine's contention, nothing in thc contract limits lhc obligations and rights 
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construcd ;is prohibiting the suhscqucnt assignmerit of the contract to a SLICCCSSO~.  Rather, thc 

contract provides. in rclevant part, that it "will bc binding upon aiid inurc to tlic beiiel?t o f  

[Sunshil-ic 1 i l t id  First International and thoir rcspcctivr SLICCCSSO~S and assignees" (Cuntrnct, 11 13). 

'l'hc contract tcrnis iilso do not prohibit subsequent oral modit'ic:ttions to the contract terms. 

' I  '11 c c v i d en t i ary record dc I ii on s Ira t cs t li at ' I 'or s i c 1 1 c) (. ' i l l)  i t a1 was a F i rs t 111 tcriiat i o 11 a 1 

afliliiite. An afliliate is dctined ;is " [ a ]  corporation that is rclatccl to ar-iotlicr corporation by 

shareholdings or otlicr iiicms ol 'con~rol;  a subsidiary, parent, or sibling corporation" (nlack's 

Law Dictionary [S"' ed. 2004J). There is 110 dispute that: First Intcrnational and 'I'orsiello Capital 

were both owncd by Mario Torsiello; h c y  were in the smic iiidustry and performed the smie 

services Ib r  many 01' the s m i e  clients, including Sunshine; and, at some point, First International 

ccased operations and 'I'orsiello Capital cithcr- began or contiiiucd perl'orining under the sub-jcct 

contract (z Torsiello 12/1 1/06 Depo 'I'r at 92:5-23). 'l'orsicllo Capital was ibrmcd in .lune 2003 

(SW id. i l t  ? I  :X-l2), approsiiiiatcly two months af't~r. execution ol'thc cotltract. 

Howcvcr, there is little evidence that 'I'orsiello Capital was a successor-in-interest to First 

International. A successor-in-interest is a party which obtains tlic rights ol' the original 

contracting party, without a substantive change in ownership (C'ity of New York v Turnpilie 1)ev. 

C'nrp., 3Ci Misc 2cl 704, 706 [Sup (3, Kings Coiinty 19621). "In the case orcorporations, the tcrin 

'successor i i i  inlcrcst' ordi~ixily indicates statutory succcssion as, fbr instatice, when thc 

corporatioil changes its name but retains tlic same propcrty" (d; Sgicliiian v Acme Nall. Sales 

C'o.. Inc., I60 AD2d 21 8, 222 [3d Ucpt IW1 I ) .  I n  contrast, a ixiere tr-anslr of propci-ty froni oiic 

business orgiiiiizalion to :iiiothcr does not iiccessarily iiiakc the triinslrcc: a succcssor-i~~~-i~~~t crest 

(id.). 1 Icrc, tlic record at  most dcmonstratcs ilia( 'l'orsicllo C'apitul replaced 1;irst Intcrnational 

h 
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and acquircd the rig111 to sue by virtue of' its alliliation with I:irst Intcrnational, but not that it is 

t 11 31 corpora t io 11 Is s iiccc s s or- i n- in t ere s 1. 

Fur Lhcsc nxsoiis, tliat branch of Sunshine's motion i'or summary j iidginent against 

'I'orsicllo C.'iipitiil (oil lack of legal capncily a i d  standing groiinds is clenied. 

Sunshine's Motion on h c  C'ontract Claim: 

'I'hal branch of Sui~shiiic's motion I'or summary judgment on the contract claim asscrtcd 

by 'I'orsicllo Securities is grantcd. Wliile Torsicllo Scciiritics is wholly owiicd by 'I'orsicllo 

C'apitd, it was not created iintjl sometime in 2004 (G 'I'orsicllo Al'f, 1111 2, 3), nftcr Sunshine's 

tcrminatioii of the contract 011 Jaiiuary 14, 2003 and First Intcrnational's dissolution on Novenibcr 

23, 2003. 'I'hcrelbre, Torsicllo Sccuritics coirld not have perlimned any services on behall'ol' 

either Firs1 Intcrnational o r  'I'orsicllo C?apital irnder the conlract and, pursuant to the express 

contract terms, could not havc acquired any right to enlorce ~ h c  contract fec provision. 

The partics dispute wlictlicr tlic contract is enforccahlc or void ab iiiitio pursuant to  

scctioiis 15 (a) and 29 (b)  o f  tlic S1.A. Sectiun 15 (a) ( I )  of tlic SEA prohibits a securities broker 

li.0111 wing interstate coiiiiiicrcc as tlic t i w i n s  tu ei'i'cct a transaction in securities or  to indiice or 

attempt to induce h c  purchase c)r sale of any security unless [lie hrokcr is r-cgistcrcd with thc SF,C 

(s I S  1JSC'S 5 780 [a] [ I  I). Scction 29 (b )  providcs that "[eJvery contract" made in violation of 

tlic SEA or  h e  pcrl-brmancc of which irivolves such vioIati(oii "shall be void" ( 1  5 LJSC' 5 780c 

(-hi; Regionid l'r(ops,, Inc. v Financial C' Reill Csl;itc <.'onsuItiiiE C'o., 678 F2d 553, 557 I SIh C'it 

19821 I lioldiiig that [he scctioii includes ;i private, cq~iitahlc ciii~sc ol'action 1i)r rcscission or 

siiiiilar rclicfJ: Uanyi~c Inclosuez v Pandcf'f; I93 AL)2d 265,  270 [ I  'I 13cpt 19931, Iv dismissed 83 

N Y2d 907 I904 I 1 holding that state coiirts have sut!jcut inattci- j~irisdiction ovcr SEA del'cnscs I ) .  

7 
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'l'lic partics priinarily dispute whcthcr First Intcrnational was rcqiiii-cd h y  the SI:A a ~ ~ d  the 

contrnct terms lo be 3 registered securities brokcr. PlaintiKs contend that First Iiiteriiatioiial did 

not need to bc rogistercd lo eiitcr into 

aIliliatc which was registered. Sunshine contends that, because First Inlernational was nnt 

1-cgistereci, it could not legally perlorni its contractual obligations :wd, thcrcl'ore, cannot iiow 

rccover under tliu contract or rctuin lhc $50,000 rctaincr ke.  

contract m d  that. in any  event, i t  had the right to USC an 

Section 3 ofthe SEA dclines thc tcnn "broker" to include " m y  pol-son engagcd in the 

busincss of cl'l'ecling transactioiis in securities [o r  thc account of otlicrs" ( 1  S TJSC'S $ 78c 141). 

'I'he slatutc has bccr-1 coiistrucd to require SEC registration wl1ci.e there is a "rcgularily ~ 1 .  

participation at key points i n  thc chain o f  distribiitinn" o f  securitics (Sccurilies Rr Exch. C'ommn. 

v Mnrtino, 255 t: Supp 2d 268, 283 [SDNY 2003 1, remandcd on other arounds 94 Fed Appx X71 

[2d Clir 2004 I ) .  In  addition, thc S I X 1  has opined in 3 no-action Icttcr.' that ";i profcssioiial who 

brings together potential buyers and sellers and adviscs the piirtics oil questions of value, plays an 

integral role in ncgotiatiiig the transaction, o r  provides othcr serviccs dcsigiied to hcilitatc tlic 

transaction, niay he decnicd lo bc a broker" for. purposes oC lhe S1.A 3 I S  ( a )  registration 

rcqi-iireiiiciits (Intcrnational Bus. K s c l ~  Corp., SGC No- Action 1 xitor, I986 W 1, 47535, :it *2 

I13t.c 12, 10861). 

111 detcrmining wlicther SliCl 1-egistration is rcqiiireci, thc courts look to a variety oi' 

I'actors, inclucling: the rcccipt oI' trausacliun-based compensation ;IS o p p o ~ ~ d  to il Ilat fcc; thc 

Securities K: Ihchangc C'ommission no-xt ioi i  Icttcrs ~u p-qxwcd by SKC stall' I 

cout1scl; they arc piirely advisory and do not constitute binding precedent (Illterui\liod 13us. 
.Esch. C ' c a ,  S I K  No-Action Letter, 1986 W1, 67535, "3 1 Dec 12, 19861). I lowcvcr, [hey may 
he lbuncl  "persuasive" in  tlic i1iterprct:ition of the L'edcrcll securities laws and regulations (scc C.E. 
Allairc C'ori3. v I_)kumiis, 433 I3d 248, 254 12d Cir 20061). 

x 

[* 9 ]



rendering ol’advice about tlic structure, price o r  dcsirability oi‘a sccuritics trmsaction; thc 

finding (of invcstors actively rather than passively; ndvcrtiseiiient o r  solicitiltion on hchalf of flit 

issuer of the sccuritics; becomiing involvcd in iicgotiations betwccin at\ issuer and iiivcstors; 

engagiiig in the fbrcgoing with rcgcrlnrity; heing 311 cmployet: of thc issucr; and posscssing clieril 

liinds and securities (Sacmitics Kr, I<sch. C’ommn. v MarEdin, 1992 Wl ,  279735, :it ‘ 5 ,  [SIINY 

Yepr. 30, 1992]). 

‘I’hc record demonstrates that First Xnternatiol-nal was retained to act, and did act, as a 

securilies broker with regard to the marketing and 1n.oposed privatc salc 01’ Sunshinc’s sccurities. 

‘I’hc contract expressly provides thal First Inlernatioiial “is engaged by Sunshine . . . to rcnder 

fiiiancial advisory and investincnt banking services to I Sunshine], on an exclusivc basis, in 

conncction with reviewing [Suinshine’s] capital structurc, as solc agent lor a privatc placemen\ of 

equity or equity-linked securitics or debt oC [Sunshiincl, which n-nay or iiiay not rcsiill in a salc oi’ 

[Sunshine]” (Clontract, at 1 ). ‘l‘hc contract also expressly provides that First Internatioiial would 

bc paid a fcc based on LI percentage of tlic gross value of m y  sccurities transaction occurring 

within a certain timc h m e  (scc id,, 71 4LbI). Mario ‘I’orsieJlo adiniittcd at his deposition that Lirst 

Inlernnlional was typically compcinsateci for its serviccs in Ihis iimiiicr (see Torsiello 13cp Tr at 

67:5-3 I ; 76:30-77:9). Onc ol’the tialltinarks ol‘a securities broker is thc rcccipt of transaction- 

based coiinpensatioin (John R. Wirthlin, SEC No- Action lxttcr, 1900 WI , 341398 [Jan 19, 1 cW1). 

‘l’lic contract also rcquircs First Tntcrr~aticinal to act ;IS csclusive agcnt in urranging for a n y  private 

plncenicnt of‘ Suiishine’s sccuritics (g C‘oiil.tact, 7 I l . i i i  I ) ,  

‘I’orsiello admittcd that First International could not scrvc ;IS Sunshinc’s sole agciit in a 

privatc gluccmcnt ~ ) r  act ;IS ii plthlic oKcri1ng co-managcr bemuse il was not a registered sccuritics 
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broltct (see 'I'orsiello Tkpo ' l ' r  at 33:7-34:5; 70:4-14; 171 :22-172:2). Further, the corltracl 

i q  u i rcs I: i rs t I 11 t erna t i r) I i d  to a s s  i s t S u 11 s h in e by pru par i 11 g 311 o flering memo rand 11111 describing 

Sunshinc and thc tcrms of 3 private placemciit, by limiulaiing and cxccuting a tiiarkctiiig 

strategy 12)r thc securitics, identifying prospective putchascrs. contacting such purchasers, and 

xsistiiig i n  thc negotiations with such purchsers (s C'oiitixt, 11 1 [iv]). 'I'orsicIIo tcstitTcd that 

First Iiiteriiatioiial peribrmcd these services for its clients gciicrally and that its business was 

sclliiig whule bu.rrinesses, iiicludiiig their sccurities (see 'forsicllo Depo Tr at 65:8-06: 16, 71 :2- 

24). 'I'orsiello also admitted that actively findirig purchasers for 3 conipany was a part o f  First 

International's business (see id. at hh:2-5). These activitics are ui. the type that arc pcrformcd by 

a securities brnkcr am1 require a broker tu be registered (E Hallmark C:'apitnl C'orp, SIX: No- 

Action letter, 3007 WL 1879799 [.lune 11 ,  30071; .Iohti R. Wirlhlin, SKC1 No-Action Lcttcr, 1999 

WI,  34898, supra; Richard S. Appel, SEX No-Action Letter, 1983 WL 3091 1 [Feb 14, 10831; 

SEA $ 15 [ a l ) .  

In addition, TorsicIIco admitted that 'I'orsiello C'apital was engaged in the smie aclivities 

as was 1;irst Intcniational (G 'I'orsiello L k p o  'I'r 11 at c)4:7-96:9, 100:24- 103:20) ~ i n d  was 

compcnsatcd in the same way, by a small rctniiicr and ;I siicccss be cunsisting o f 3  pcrccntagc uf  

tlic gross procceds rcdizcd iiom the transaction (scc id. a t  100: 12-23). 

W i h  regard to the work actually pcrfomicd under the contract at issuc, the partics agruc 

that First Iritcrnational and Torsicl lo C'npital: prcparcd "teasers" and busincss plans i2)r potcntial 

iiivestors i n  Smshinc xccuriiics; disscminatcci tlicsc matcrials to such inveslors; placed tclcphone 

calls to more than 240 potcntial investors; idenliiicd iifty seven equity investor candidales; and 

met in 1xrsoii with clevcii such investors. 

1 0 
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Lastly, aiicl ~(oiiti-ary to plainliff's' coiitciitioii, 'I'corsicIIo Securilies' registi-ation as a 

securities brokcr prior to cxpiration ofthe cightcun nionth period 1-kllowitig tcrminalion or thc 

conirncl is not relevant. Torsicllo attests that 'Torsiello Seciwitics was formcd in 2004 (set. 

during the term ol' the contract and, thcrcforc, could not liavc been iised by First Iiilcriiatioiial lo 

pcrforiii any of tlic contract scrvices requiring rcgistration. 

Iiwmiicli ;is the contract requircd First International and its dliliates to provide the typcs 

ol'scrviccs that require licensing by h e  SEC as a sccurilics broker, m d  they did pcrforiii sucli 

services whilc not ST) liccnsed, tlic coiilracl is void ab initio and rescindablc. 

1 lie parties ncst disputc whcther Simshine's allirmative ck~c'cnsc bascd on plaintiifs' 

hillire lu  register 3s sccuritics brokers iii violation of Sl'h $ $  15 (a) and 29 (b)  is lime-barred. 

Section 29 (13) 01'  the SEA permits a parly lo ;I conlracl with a non-r-cgistcrcd sccurilics 

brokcr to  scck rescission if pcrfbrmancc of thc contract "iiivolvcs the violation ol'or thc 

continuance of any relalionship or practicc in violation of' thc SEA ( I  5 IJSCS $ 78cc Lb]). '1'11~ 

provision at subsection 20 [b] 1-21 [BJ sets l-brth a limitations period as ~ollows: 

iio contract s1i:ill bc dcciiicd to be void by reasoii of'this siibsectioii i n  
any action mainlained in reliance Lipon this subsection, by m y  person 
to c)r 1I)r whom any brokcr o r  dealer sclls, or liom or  wlicoim any 
brokcr o r  dealcr purchases, a security in violation of any rulc or 
regdatiori prcscrihcd pursuant to paragraph (1 ) or  (2)  of'subsection 
(c) of section 780 of' this ti t lu,  uiilcss such action is brought within 
one ycar aItcr the discovery that such tile o r  purchase involves such 
vi 01 illion and wi t h i i i  t hrcc ycnrs ai-lcr sucli viol at i 011 
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not rcgistcrcd, w x  time-barred by the section 29 lil1iitijtioiis period where i t  "was not raixccl 

within tlircc ycars after thc violation or  one ycar tiller its discovery" (Carter Fin. C L y .  v Atlantic 

Mcd. M L ~ . ,  I ,T,C', 262 AD2d 178, 178 [ 1" l k p t  19901; cf I,awrcnce v Richman GroiIi? of C'onii., 

w, 407 F Siipp 3d 3 8 5 ,  389 11 7 I I3 Conn ZOOSJ [holding that SEA $ 29 (b) (2) (B) applics only 

t o  allegatioiis ol'illcgality bascd c)ii fiatid violations iinder SEA $ 9  15 (c) ( 1 )  and 15 (c) (3) and 

not to allegatioiis ui'a violiition based on a failure to register iinder SEA 6 15 (a)]). 'l'he First 

Department has also Iield that the liniitations period applies l o  aflirniativc dcfcnscs liascd on LL 

lack of broker rcgistralion in violatioil of SEA 15 (a) as well (SCC id.). 

Pursuant to this holding, Sunshiiic's SEA $ 15 (a) aftiriiiative delknse is linicly asscrtcd. 

liicliard L. Ervin, Jr., Sunsliine's chiel' iinaiicial ollicer (C'FO) arid vice president, tcstificd at 

deposition that hc bclicved First Iiiternational to hc a registerod sccuritics hr-oker based on 

rcpresenlatioris in the literaturc that it provided to Siiiisliine during contract ticgotiations and on 

thc types of'serviccs it  agrecd to provide. l lc did not discovcr that it was not regislered unt i l  after 

rcceipt oi'plaiulills' dciii;iiid li)r payment dated Septcmbcr 2005 (g Ervin Ilcpo '1-1- at 93: 18- 

04: 17, 98:9-24, 104: 17-22; Ilrviii 8/1 (YO7 Aff, 11 7). Nonparty ' I ' d  Piccionc, tlic chairiii;iii, 

prcsidenl, aiid chiel' csccutive oflicer of iioiipariy IJS I<K Corporation, ;I 16% coiiiiiioii 

shareholder coi' Sunshiiic in 200 1 through 2004, similarly attcskd illat these lacis wcrc true (s 

Piccionc 8/1 5/07 AN, 11 5 ) .  Sunshine asscrted h e  dcfcnsc i n  ils iiriswer lilcd oil March 3 1 ,  2006, 

less than otw year alter discovcry. l'l~iiiitills havc iiot submittcd cvidcncc to contradicl 

Siinshi iic's dcf'ensc. 

I:irst Inlernational's failure to regislcr as a scciirities hrokol- also renders the contract 

iiiiciiIi:)r.ceablu iindcr the coiiiiiioii law doctriiic ol'illt.gali ty. Pursiiant to tlic doctrine, :i party to 

12 
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an illcgal bargain may not ask a court to ciiforcc it (I3onilla v Roller, 31; A1)3d 534, 535 [ I "  Dept 

2007J). Furtlicr, "it is ~iiiiiecess;~ry 1i)r the words u l  the contract to disclosc the illegality, as I O I I ~  

as tha contract is clusrly connected with an iinlawliil aclion" (Anahas I3qxx-t Ltd. v Alpcr I I I ~ L K .  

Inc., 603 t: Siqq~ 1275, 1278 [SIINY 198.51 [internal citation oii1ittcd]). "[Clontracls, although 

Icgal in tlicir ind~icement and capablc of Iwing perl'ormed in a legal manner, which have 

ilonethelcss hcen p d o r m c d  in xi illegal iiimiier, will not bc cnforccd" (Prole Conlr. C'o. v Bonrd 

ol' Ediic. of the City of New York, 230 AD2d 32, 40 [ I  '' I k p t  19971). Thus, where perl'ormancc 

uiidcr a contract b y  ;I non-registered broker would constittile a violalion of tl iu SI:A's registration 

provisions, the contract is iinenIorceablc and m a y  be rescindcd (G RcEional Props., Tnc. v 

17inance tk lical Estate Consulting Co., 678 F2d at 560).  

Here, tlic stated purpose ol' the contract was to retain First Tntcrnatinnal to niarkct 

Sunshine's sccurities and, ELS discussed abovc, requires First Iritcrriaticmal to perIcmii xtivilies 

that m a y  only hc perlormcd by a registered sccurities broker. Iiiasmuch as plaiiitiIh' perlonnance 

neccssai-ily involvcd violations of SEA $ I5 (a), the coritracl is iiot cnfc7rceable (E Couldoclt h i  

I3oIia11, Inc. v Societe (.;eneralc Scc. C'oi-p., 93 F Supp 2d 220, 227-28, 233 113 ( . .h i in  20(10]). 

Having dclerniincd Illat the contract is not eni'orceablc hccauw plaintills were not 

I-cgislercd sccLiriIies hrokcl-s, the court iiccd no( rcach Sunshinc's remaining aflirmativc dcfciiscs, 

incluclii~g the dcl'ciisc b x e d  on thc doctrine ofcquitablc wtoppel. 

I;or Ihesc rcasoiis, the branch of plainti fTs' motion li)r siiiiiiiiaiy .j iidgmciit in its lhvor on 

the compluint is dciiied and tlic branch ol' Sunshiric's motion ior sutiimaryjudgmcnt in its fiivor 

sccking dismissal ol'thc complaint, is granted arid the coniplaiiit is disinisscd. 
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'Hi c (.'n I i n 1  er c' laim s : 

Iliicli sidc also sccks summary judgiiicnt, in its (own favor, on the counlerclaims. 

Sunshine has asserled cocuitcr'clainis lor bud, li'auclulcnl conccaliiicnl, negligent 

tiiisrcpr-cseIitation, breacli of ficluciaiy duty and Luijust cnrichment bascd (311 allegations that First 

International inlcnlionally misrepresented and hiled to disclose to Siinsliinc the fact that i t  was 

no1 ;i rcgistcrcd sccuritics brokcr and, Ihererorc, was not legally q x i b l c  01' providing the services 

Ihr which it was h i d .  Sunshinc also sccks to recover thc $50,000 rctaiiicr fee i t  paid lo First 

Intcrnational at tlic contract's cxcculion. 

'I'hc clcincnts of claims of affirmative fraud, fi-audulenl conccnlmcnt and negligent 

misrepresentation are similar. To prove a claim 01'  liaud, a plaintiff must dei1imstratc by clear 

and coiivinciiig cvidcnce the rcprcscntation of a matcrial fiict, lalsity, scienter, justiliublc rcliancc 

and iii.jiiry (Small v 1,oriIlat-d 'I'ohacco Co., 94 NY2d 43, 57 [19991). A claim oll'raudulent 

concealment is prcdicatcd on an act of cuncealment 01' a material Ihct not readily available to the 

plaiiitif: .iListil-?able rcliance, an intcnt to dcccivc and iii,jury (Hoard of Tlduc. of I-Iudson City 

School Disl. v Sargenl, Wcbster, Crenshaw & Folley, 146 A W d  190, 199 [3d Dcpt], appeal 

dcnicd 75 NY2cl  702 11 9 H C ) I ) .  "'1'0 recover on a theory of negligcnl misreprcsciitalit~n, ;I p1~1iIitifr 

must cslablish that tlic dcl'cl-idant had n duty to use rcasonablc care to impart correct inlbrmation 

1xc:iusc ol'some special rclationship between the puriies, that  the information was incor-rcct o r  

l'nlsc, m d  t h a t  the pliiintill. ruasonahly relied upon the inloi-inntion provided" (Gramlna r  v 'l'urits, 

271 Ar)3_d 644, 645 [2d L k p t  2000]). 

Surisliiiic lxises thc lirst, s~coi id  and lliii-d counterclaims on allegatioiis that: First 

I 111 c r na t io ria I i ii t c 11 ti o iia I I y 111 i src p re sc 11 t cd that i t w ;i s I e gal 1 y C;I p;ihl c of so 1 i c it i n g 211 i d c fli-c t i 11 g 
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transactions in Sur~shinc's outstaliding securities and liiiled to disclose h i i t  it was not legally 

capahle of pcrf'orming these services; Sunshine jiisti tiably rclicd oil the iiiisrcprest.nlnlion iu id  

omission in rctaiiiing First Intcrnational as  :in iiivcstnleiit banker and Iinaricial xlvisor; i t  never 

would Iiave rctniiiccl First Interiiatiunal l i d  it knowii the tnic circulnstniiccs; and i t  sustained 

monetary clar-nage in [lie amount of $50,000, as ;i result 01. the lraud. 

I'laintill's contend that tlic rccord is dcvoid of evidence thal First Iiitcniational 

affirmatively misrepresented, or failed to disclose, its status aid includes cvidence that i t advised 

Sunshine that it was imt registered with the SEC as ;i securities broker. 

Summary judgment in hvor  of Sunshine is granted. 

'I'hc uiidispirted record, consisting primarily of written niutcrial gencr-atccl by First 

International, conclusively demonstrates that 1;irst Intcrnational intcntioiially misrcprcscnted its 

I-cg i strati u ii  slat ii s . A I; i rs t I n  t ernati oiia 1 It p i t ch boo IC, I' o r  hand o 11 t , p rov i dcd t o  S 11 11 shine on 

Fc b ruar y 5 ,  2 0 02 d I i r i ng co 11 tract 11 cg o ti at i 011 s , con t ili 11s the s la t em en that I: i TS t In t cr 11 at i o Iial 

could provide EL " l i r l l  range of invcstmcnt banking proclucts mid scrviccs," including private 

placements, puhl ic ol'fcrings, private equity transrictions and mcrgcr and ricqiiisition serviccs 

(Pitchbook at 26). Sigiii licanlly, the pitchbook descri hes "k'l C'apital" ;is a HerI11Lldil-basCd 

broltcr-dcnlcr, :I Nal.ional Association of Sccuritics I)calcrs, Inc. (NASI)) mcnibcr, rind ;in NASD 

registciul brokcr-dealer (see id.). 

'I'orsiello admitted that " 1 ~ 1  C'apital" stands Ibr First International C.'apital, although he 

firrther kstilied that the dcscriptiun was o f  ;I Hcrmudan compaiiy separate h ~ i i  I;irst 

I~ i t c~~1~~t io~ i i> l  (s 'rorsicllo I k p o  I ' r  a t  162:2-5). The record is dcvoid of any cvidcnuc that  

plainlillk advised Sunshine or its irgenls that thc 'I t:l C'npital" dcscriljcd in the pi tclibook was not 
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F i rs t In t e rna t i c) na 1. 

'l'ursiello testilied that hc aiid Piccionc, IIS RE'S ('EO and thc itidividual who 

rccoiiimeiidecl Torsiello aiid his companics to Sunshitic, "xtually didn't speak about the lack of 

rcgistralion. Basically, we said wc don't do public oll'crings, we do[n'tl havc the infrastructLue 

lbr it" ('l'orsicllo 13cpo 'l ' r  at 38:3-10). 'l'orsiello adiiiitted that tic did not discuss any otlicr 

limilations on First lntcmatioiial's abilily to prrfbrm tlic scrvices reqirircd ~1ntlt.r tlic c o n t r x t  (SCC 

id. at 39:21 -40: 1 1 ). Although 'Tursiello tcstiliccl that lie contactcd and adviscd I'iccionc that  First 

International had "pxtcd coiiipiiy" with the I3crmudan entities, Iic also lesti tied that hc advised 

Piccione that the scparation "woiild not effect [I:irst InLernationallsl ability to provide scrvices" to 

Sirnshinc (id. at 172: 10-1  73:8). 

Ervin lestilicd that he bclicved First Intcrtiational w x  licensed, based on tlic pitchbook 

description (g  Ervin Dcpo 'fr at 93: 18-94:G). Ervin also allests that, Iiad First International 

discloscd its lack of' SEC registration to him, tic woiild have recommcnded that Sunshine look for 

another investment banker and t l u t  it was important to him, as Siiiishine's C'FO, that any 

iiivcstiiiciit lxmkcr Iiircd he fully capable oi' perfbrming all the services lb r  which Sunsliinc 

contixtcd (s I:rviii X / 1  0/07 Afi', 11 8). 

Plaiiitil-fs' contciitioii that the ii-aid claims arc not actionable bccausc tlicy Ielatc to a 

breach ol'contract claim is witlioirt i-nci-it. '1'0 bc Icgally viable, ;I li.aud claim must nrisc out ol'a 

duty to tlic plaintiff scparatc and apart  iiom any contractiial duty (I<ockelillcr Ilniv. v 'fislman 

C'onstr. c'orp. of'New York, 240 AD2d 341 11'' I)cptl, Iv dcnied 91 NY2d 803 [ I  0971: Ikrnstcin 

v 1'010 Fashions, Inc., 5 5  A1)2d 530, 5 3  1 11" Dcpt 19761). I Icrc, Siiiisliii~ docs not contend lliat 

First IlltcrIiillio1lill riiisrepreseiitcd its intcntion to pcrri)rm [lie contract, h i t  inslead allegcs that 

I6 
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First Inturiiational niisrcprcscntcci its ability to perl'cirm its contractual obligations, to marhct and 

sell sccuritics, legally 

Suiiimaryjiid~niciit in fwor  of Surisliine on the lirst, sccond and third counterclainis is 

grantcd. 

l<acli side seeks sui-nmary ,j Lidginent oii thc fourth counterclaim ihr brcacli of fiduciary 

duty by failurc to disclose that Firs1 Inh-national was not regislered with the SI<C as a sccurities 

brohci-. Sunshinc contends that thc rccord includes evidencc o r  a tiduciaiy relalionship between 

First International and Sunshine prior t o  cxccutioii or the contract sufticicnt to raise a triable 

is s ~ i e  . 

Siiinmury judgmcnt in favor ofcitlicr sidc is dcnicd. 

A ticluciary r-elationsliip 'exists between two persons wlicii oiic of 
thcm is under ;t duty to act i'or or to  give advice Tor the beraciit of 
another upon matters within tlic scope of the rclation.' Such tl 

rclationxhip, ricccssarily fact-speciiic, is grounded in a highcr lcvcl oF 
tr'crsl than normally present in thc marketplace betwccn those involvcd 
in arm's Icngtli business transactions 

( E R c  1, Inc. v Goldman Sachs & C'o., 5 NY3d 1 1 ,  19-20 12005 I I iiitcrnal quolalions aiid citations 

omitted]). I t  "is liindamcntal that fiduciary 'liability is not dependent solcly upon 311 agreeinen1 

or  contractual relation bctwccn thc liducial-y i 1 1 1 d  the beneficiary but results li'oiii the relation 

I Iere, hased on First Iiitcriiatioiial's adnlission that i t  provided financial acivicc and 

13: 12-22), severul months bcforc the cmtract was liii:dinxl and csccutcd in  April 2002, the Irier 

01 '  fact 11i;iy lind t h d  ;I prc-coiitractud tiduciaiy duty csistccl. 1:iclucial-y relationships creating a 
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diity VI'  disclosure have been Li)Luid to exist where :in investmcnt baiikcr or financial advisor 

adviscs clients in business transactions (see c ,g .  t I H C  I ,  Inc. v (;oldniiaii Sachs & C'o., 5 N Y 3 d  at 

33; I- 'cr~ment v Roach, 41 AD3d 569, 571 13d Dept 30071; b'yrdimii Ks C'o. v Credit Suisse Fii-st 

Iloston C'orp., 272 AD2d 236, 237 11'' I)cpt ZOOO]).  I<vidcnct. o f  l:irst liitcrnaliorial's interest in 

creuljrig such a rclntioiiship may also bc found in its pitchbook rcprcsentntions that it "develops 

relatioiiships with its clients hy gaining an in depth knowlecigc of their long-ter~ii strengths and 

challenges" ~ i n d  sccks to becomc "parlners with [its] clients" (l'itcllbook at  1 I - 14). 

I'laintiffs' contention that the fiduciaiy duty counterclaim is timc-barred irrider lhe tlirce- 

yuar slalute oflimitatioris is without merit. Where a claim i'or breach or liduciary duty is rounded 

on allegalions of actual fraud, ;I six-ycar slatutc applies (s Kadinaii v Cohcn, 307 A112d I 13, 

1 10 [ 1 '' r k p t  20031 ). Inasmuch as intentional misreprcscntation aiid coiicealimnt o 1. First 

I n  t crii at i r) na 1 's reg i s t rati con status are tli c g rav :men co 1' S 11 11 sh i IIC Is fi d LI c iar y clii t y co c i i i  tcrc 1 ai 117, t I IC 

cvunterclai 111 is tiinel y asserted. 

Ncsl, each side sccks siiiimaiy judgment on the liIill counterclaim ii)r iiiijust enrichment. 

I n  this counlcl'clnim, Sunshine alleges h i t  I:irst hiteri1ational was iiii-iustly cnriched by its KCcipt 

m d  i~tcntioii ol'the $50,000 rctaincr fcc under the contract, although it was not a rcgislercd 

secur-itics broker and, tlicrcforc. iiot legally cnpahlc of  perfoririing its cnnlractiral duties. 

Summary judgmcnt in fnvor of Sunshinc is grantcd. " ' fo  prevail upon a claim of unjust 

enrichment, plaintill'iiiust show that ( 1  ) clci'cndant was enriched (2 )  a( ~daintiff's espcnsc, a d  (3) 

that ' i t  is against cqiiity a i d  goocl conscience to permit . . , defendant to rctain what is sought to 

be recovcrcd' 'I (Lake Miniicwuskii Mouiitaiii I !OIISCB Inc. .V Rekis, 259 AD3d 707, 708 I 3 d  Dept 

IO90] Iqiioting I'uraniouiit l;iliii-I)istril>, ( ' o r p .  v Statc ol'N,ew Yor-k, 30 NY2d 41 5 ,  421 119721, 
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~- cert denied 4 I4 IUS 820 [ 1973 I ] ) .  As discusscd at length ahovc, the contract is void ab iiiitio by 

vii-hie ul'plaintifi--s' lack ufregistratioii as ti sccuritics broker with t h u  SEC and, therefbrc, thc 

c o n h x t  Iias Ixxri rescinded. 'I'hcrcforc, Sunshilie is ciititlcd to tlic rcturn of the $50,000 retainer 

fco it  p;iicl upon executioii o f ~ h c  contract. 

Accordingly, it is 

ORDERED h i t  motion scyireiice number 003 is cienicd in ils entirely; and il is 1.iirIlicr 

ORDERED h a t  motion scquciicc iiuruber 004 is grariled to the csterit that sumliiary 

judgmcnt i n  ravor of Sunshine State I lolding Corporation i s  granted di.r;missing tlic complaint 

asserted b y  Torsiello Sccuritics, Iiic., with costs and disbursements to dekndant as taxcd by the 

Clerk 01. the Court upon subr-nission of'an appropriatc bill of costs; and it is further 

Ol<l)ERl<D that summary judgment in favor of Sunshine Statc I Ioldiiig Corporation is 

granted on the lirst, sccoiid, third and fill11 countcrclaims, arid tlic C'lcrk is dircctcd to cntcr 

judgmcnt in favor ol' Sunshiiic in  tlic umount ol'$SO,OOO, togcthcr with intcrcst at tlic statutory 

mtc, :is cnlculatccl hy the Clcrk, logethcr with costs and disburseiiieiils to be taxed by the Clerk 

up or^ submission of a.11 npproprialc bill of costs; and i t  is liirtlicr 

0 l i l ) l l K I  TI that thc fmrtli counterclaim, f'or brcach of fiduciary duty prior l o  cxccution of 

[he coiltract, is severcd aiid slid1 continiie; and i t  is further 
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O K  DEREI) that the C'lerk is directed to rntcr j iidgrncrit accordingly 

Ilatcd: April I ,  2008 
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