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This matter was tried before the Court. Plaintiff, Janice Kaplow Berger, commenced 
this act ion on March 2004. She seeks equitable distribution of marital assets. The defendant, 
Michael Kaplow, concedes that plaintiff is entitled to equitable distribution but asserts that she is 
only entitled to a limited amount of the assets she seeks. 

Plaintiff and defendant both testified at trial. Christopher Record, a real estate appraiser 
tcstifieti on bchalf of plaintiff as to the value of the marital home. Based upon the credible 
tcstimony at trial, the exhibits received in evidence, and the Memoranda of Law submitted, the 
Court iwkes thc following findings and conclusions. 

The plaintiff, Janice Kaplow Berger, and defendant, Michael Kaplow, were married on 
December 26. 1965. The parties had two children, Jennifer, who was born on December 5 ,  1973, 
and Sh.iron who was born on October 11, 1977. Plaintiff (Janice) testified that she moved out of 
the mai.ital residence in 1997. Defendant (Michael) testified that it was March 1995. The parties 
do agree that  once she left the marital residence, she never returned. In either event, Janice 
comrnencecl a divorce action in New York in 1996. In fact, she commenced the New York 
divorce aetlon in Suffolk County in July 1996. However, the action was dismissed in October 
1098 She thcn filed a second divorce action in New Jersey in 2000. That action was similarly 
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d i sm i s x d  

Janice commenced a third divorce action in Nevada in 2002 although she apparently did 
not establish residence there until the early part of 2003. In any event, she was granted a divorce 
in Neviida i n  April 2003. She continues to reside there. 

Since the Nevada Court did not have personal jurisdiction over the defendant, Michael 
Kaplov , the issue of equitable distribution of the marital assets was not addressed in that court. 
In Mal-c:h 2003 plaintiff commenced this action seeking such distribution. 

J'lie asscts i n  issue consist of 1) the martial residence located at 2 Rope Court, 
Huntin =ton, NY; 2 )  parties' pensions; 3) joint bank account funds; and 5) legal fees. The parties 
each acknowledged certain assets that were non-marital assets. 

The Marital Residence 

'I'he Court credits the defendant's testimony that plaintiff left the marital home in March 
1095, and  not  1997 as plaintiff contends. Further, this testimony by Michael was corroborated by 
the datr: of plaintiffs commencement ofher first divorce action in New York in 1996. Also, the 
Court notes that plaintiffs statement of her net worth submitted in evidence at the trial notes that 
she Iclt the marital residence in March 1995. The parties agree that they never reconciled after 
that dale and their marital relationship ended. 

Plaintiff asserts that she is entitled to share in the value of the house as of the date of trial. 
I n  that regard. plaintiffs expert real estate appraiser, Christopher Record, testified that the fair 
markct value of the house was between $533,700 and $593,000. Mr. Record testified that his 
appraisal was based upon his inspection of the exterior of the home and comparable properties. 

Defendant counters that plaintiff is only entitled to a 50% share of the value established 
by her ippraisal in  1997, conceded to be $225,000. This appraisal was subsequent to the 
commmcement of her first divorce action and after she had left the home. Defenldant notes that 
plaintiff' left the home when the children were in high school and college. After she left the 
niarital home she did not contribute to maintaining it. 

Defendant credibly testified that he tried to enlist plaintiff's help with the cost of various 
needcd rcpairs. She always refused which effectively precluded him from obtaining financing in 
order t o  do have them done. These repairs amounted to approximately $28,000.00 and were paid 
liom his funds. His payment of real estate taxes from 2001 through 2006 totaled $62,791. The 
Court \vholly credits the defendant's testimony that all funds to pay these amounts came from his 
o\vn r(:iources and not from marital assets. 

Wherc, as here, a prior matrimonial action seeking a divorce has been dismissed, and a 
new action for the same relief is subsequently commenced, the court must determine whether the 
date of ~onimenccnient of the first action or of the present action should control ais the date that 
marital property ceased to accrue. When the first action is discontinued and the parties either 
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reconcile or continue the marital relationship, and continue to receive the benefits; of the 
relatioilship, the date of commencement of the subsequent action controls (see Mmlzolant v 
Meslio/aiti, 25 AD3d 670; Miller v Miller, 304 AD2d 727; Lamba v Lamba, 2661 AD2d 5 15; 
Tlioiiim v Tlioitzas, 221 AD2d 621; Marcus vMarcus, 135 AD2d 216). 

There is no evidence that the parties reconciled and continued to receive the benefits of 
the marital relationship after the prior action was commenced (see 
Scc v. Scc, 45 AD3d 832); Mesholanz v Meslzolam, 25 AD3d 670). In fact, the parties agree that 
tliev dill not reconcile after the prior action was commenced. 

7’1iis action seeking equitable distribution was commenced in March 2004, nine years 
after she left thc house and the marital relationship ended. The trial was twelve years after she 
left. B,ised upon the credible evidence at trial, plaintiff here did not contribute in any way to the 
appreciation of the home. 111 fact, her actions thwarted defendant’s efforts to maintain it. At a 
ni i i i i i i i i im.  i t  made defendant’s efforts more difficult. 

I n  light of the foregoing, the Courts finds that plaintiff is entitled to a 50% share o f t  he 
residence based upon tlie appraisal of 1997 of $225,000.00. 

The Pensions 

Plaintiff seeks a share of the present value of defendant’s pension or retirements funds. 
However, ;is defendant notes, plaintiff did not meet her burden to prove the value of those 
benefit:,. Accordingly, she and defendant are only entitled to so much of the pension benefits that 
accrued from tlie date of the marriage until July 1996, the date she commenced her first action for 
d i vorcc 

Pension benefits earned by a spouse during a marriage are viewed as contractual rights of 
value rcceiveti in lieu of higher compensation that would have enhanced either the parties’ 
marital assets or their standard of living (see, Majauskas vMajauskas, 61 NY2d 481). Whether 
vested o r  nonvested, pension benefits earned for services rendered during a marriage constitute 
marital property and are subject to equitable distribution upon dissolution of the marriage (see, 
Buriis 17 Burns, 84 NY2d 369; Olivo v Olivo, 82 NY2d 202; Majauskas v Majauskas, supra). 

F’enston rights awarded here shall be limited by the number of months the parties were 
marriec, up to July 1996. The Court has determined that this period of time amounts to 355 
months (’outisel for the parties have 60 days from the date of this decision to agree on and 
prepare or cause to be prepared a domestic relations order (DRO) for each party’s respective 
retiremmt pension plan designating the other as the alternate payee and directing the plan’s 
administrator to pay the agreed upon percentage. Benefit payments to plaintiff arid defendant 
shall ccmiiieiice immediately after approval of the DRO, and the marital portion shall be 
calcula. ed pursuant to the Majauskas formula. 

The Con Ed and Unisource Stocks 
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I’roperty acquircd by a spouse as a gift or by inheritance and retained separately from 
marital assets is considered separate property (see, Domestic Relations Law 9236 [B][ l][d]; 
Rosenkranse v Rosenkranse, 290 AD2d 685, 736 NYS2d 453 [3d Dept 20021; Strang v Strang, 
222 AD2d 975,635 NYS2d 786 [3d Dept 19951; Raviv v Raviv, 153 AD2d 932,545 NYS2d 739 
[2d Dept 19891). However, separate property can be transmuted into marital property when the 
actions of the titled spouse demonstrate an intent to transform the property from separate to 
marital (sev, Slierinan v Sheriiian, 304 AD2d 744, 758 NYS2d 667 [2d Dept 20031; Imhof v 
Iiiiltof. 259 AD2d 666, 686 NYS2d 825 [2d Dept], Iv dismissed 93 NY2d 999, 695 NYS2d 745 
[ 19991, 11, ~lcnred94 NY2d 91 5 ,  708 NYS2d 50 [2000]). Thus, the transfer of separate property 
into a jo in t  xcount bearing the names of both parties creates a presumption that the funds in such 
accounl are marital property (see, Kay vKay, 302 AD2d 71 1, 754 NYS2d 766 [3d Dept 20031; 
Rosenkrunsc~ v Rosenkranse, supra; Diener v Diener, 281 AD2d 385, 721 NYS2d 667 [2d Dept 
20011; Giuffre v Giuffre, 204 AD2d 684,612 NYS2d 439 [2d Dept 19941; see al:;o, Banking 
Law $075 [ b]; Matter of Kfeinberg v Hefler, 38 NY2d 836, 382 NYS2d 49 [1976]). A party 
may rebut the presumption created by a joint account by establishing with clear and convincing 
sroof tl- at such account was created simply as a matter of convenience, without thle intent of 
ireatini, a beneficial interest, and when the funds in the account came solely from that party’s 
separatc property (see, Kosovsky v Zahf, 275 AD2d 522, 684 NYS2d 524 [ 1st Dept 19991; 
Lugrzeira v Lagirenu, 2 15 AD2d 445, 626 NYS2d 542 [2d Dept 19951; McGarritjJ v McGarrity, 
2 1 1 AI:2d 660, 622 NYS2d 52 1 [2d Dept 19951; Giuffre v Giuffre, supra). 

IHere, the parties agree that the inheritance she received from her relative totaled 
$275,0(10.00. I t  is also not in dispute that plaintiffplaced these funds into ajoint bank account 
with defendant to be used for the family. Plaintiffwas aware that defendant was imanaging the 
.iccouiit and making investments for the benefit of the family. 

In 1 0 9 . 3 ,  plaintiff became aware that defendant had withdrawn funds from the joint 
, m o u n t  and used them to open Lebenthal and Smith Barney accounts. She claimed at trial that 
she learned For the first time during defendant’s deposition in 1997, that some of the funds had 
k e n  LISA to open a Smith Barney account for their daughters. Both of these accounts are now in 
’-1 n i S o II rc e stock . 

fhis stock, as wcll as shares of stock in ConEd, were gifted by the defendant to the 
parties’ daughters as UGMA accounts. As defendant asserts, these transactions constituted 
I 1-rcvocc‘ble gi Its. Moreover, the credible evidence reveals that plaintiff was aware by 1997 that 
stocks r urchased with marital funds had been gifted to the children. However, she did nothing to 
i’ccovci- the funds. 

;urther, the wasteful dissipation of assets by either spouse must be considered by the 
court M‘ ien fashioning an equitable distribution award (see, Domestic Relations Law 
‘$236[B I[S][d][ 111; Graziarzo v Graziano, 285 AD2d 488, lv dismissed 97 NY2d 725; Grotsky v 
Grotskj, 208 AD2d 676; Wifner v Wifner, 192 AD2d 524). “Where the wasteful dissipation of 
assets c in be traced to a party’s poor judgment, unwillingness or inability to manage, that portion 
of the aiiiount dissipated must be charged against said party’s equitable share” (Straizg v Strang, 
222 AD2d 975, supra; see, Lenczycki v Lenczycki, 152 AD2d 621). A party asserting such a 
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claim IT list establish by a preponderance of the evidence that the other party is guilty of 
dissipating assets (see, Reidji vReidy, 136 AD2d 614). Here, plaintiff has wholly failed in this 
1-egard. 

Legal F‘ees 

I’ursuant to Domestic Relations Law §237(a), the court may award counsejl fees to a 
spouse “to enable that spouse to carry on or defend the action or proceeding as, in the court’s 
discretion, justice requires, having regard to the circumstances of the case and the respective 
parties ” The court must consider both the relative merits of the parties’ positions and their 
i-espcctive financial situations when determining whether to grant an application for counsel fees 
( s w ,  DcCabrera v Cabrera-Rosete, 70 NY2d 879; Gralizick v Bergier, 286 AD2dl369; 
Morriswy v Morrissey, 259 AD2d 472). “Indigency is not a prerequisite to an award of counsel 
’ees” ( C’ahrcra v Cabrera-Rosete, supra.), and the fact that a party would have sufficient funds 
1 0  incet his or her legal fees after distribution of the marital assets does not preclude granting 
such an award (see, Schek v. Schek, 2008 N.Y. App. Div. LEXIS 2178; Krutyaizsky v 
Krutyanskj~. 28(1 AD2d 299; Ferraro v Ferraro, 257 AD2d 596,684 NYS2d 274 [2d Dept], lv 
~lciirerlO3 NY2d 803; Hackett v Hackett, 147 AD2d 61 1). Further, in fixing the amount of the 
m a r d  fix counsel fees, the court must consider the skill, experience, and background of the 
movant’s counsel, the nature of the services rendered, the difficulty of the issues involved, the 
time acfually spent on the matter, and the results achieved (see, Matter of Freeman, 34 NY2d 1; 
Pauk v Pauk, 232 AD2d 386, Iv dismissed 89 NY2d 982; Willis v Willis, 149 AD2d 584). In 
ight of the disparity in income between the parties, Levy v. Levy, 4 AD3d 398; Sclzek v. Schek, 
2008 N 1’. App. Div. LEXIS 2178 [Second Dept. 20081, the award of a reasonable attorney’s fee 
s a matter within thc sound discretion of the trial court. 

In light ofthe foregoing, the Court awards plaintiff legal fees in the amount of 
$24,84F .04. 

Settle judgment on fifteen days notice in accordance with this decision. 

/ c ._- 
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