Lanza v Ciaccio

2008 NY Slip Op 31053(U)

April 8, 2008

Supreme Court, Suffolk County

Docket Number: 0034701/2007

Judge: Thomas F. Whelan

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




[* 1]

SHORT FORM OR 3R » (:4 INDEX NO. 34701_07

SUPREME COURT - STATE OF NEW YORK
I.LA.S. PART 33 - SUFFOLK COUNTY

PRESENT:

Hon. THOMAS F. WHELAN MOTION DATE __12/5/07
Justice of the Supreme Court ADJ. DATES 2/15/08
Mot. Seq. # 001 - MD
Mot. Seq. # 002 - X Mot D

________________________________________ - X
STEVEN LANZA, JOSEPH LANZA, SUZUKI : MARGOLIS LAW FIRM, LLC
112 USA LLC and INRS REALTY, LLC, : Attys. For Plaintiffs
: P.O. Box 420
Plaintiffs, X Roseland, NJ 07068
-against- : BELLAVIA, GENTILE & ASSOC,, LLP
: Attys. For Defendants
ROBERT CIACCIO and NEIL SIMS, : 200 Old Country Rd.
; Mineola, NY 11501
Defendants.
________________________________________________________________________ X
Upon the following papers numbered 1 to _14 read on this motion _by plaintiffs for preliminary injunctive relief
and cross mction by defendants to dismiss : Notice of Motion/Order to Show Cause and
supporting papers _1 -6  ; Notice of Cross Motion and supporting papers 7-10 ; Answering Affidavits and
supporting papers 11-12 ; Replying Affidavits and supporting papers __13-14 ; Other ; (and

aftet-hearing- cotnsehimrsupportand-opposed-to-the-motron) it is,

ORDERED that this motion (#001) by plaintiffs for an order compelling defendants to sell their equity
interests in the two limited liability companies named as party plaintiffs in the caption is considered un CPLR
6001, 6301. 6311 and 6312 and is denied; and it 1s further

ORDERED that the cross motion (#002) by the defendants for an order dismissing the plaintiff’s
complaint pursuant to CPLR 3211, is granted to the extent set forth below.

Plaintiffs commenced this action to recover damages and attorney’s fees from the defendants by reason
of said defendants’ purported breaches of contractual obligations and fiduciary duties arising out of the
parties” membership in the two limited liability companies named in the caption. Plaintiffs also demand a
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judgment compelling defendants to sell their respective equity interests in the subject companies to the

irdividual plaintiffs.

Now before the court is a motion (#001) by the plaintiffs for a mandatory, preliminary injunction
compelling defendants to sell their equity interests to the individual plaintiffs for fair value as determined after
a hearing by the court. Plaintiffs claim that the defendants’ uncooperative conduct has harmed the financial
well-being and good will of both of the limited liability companies that are the subject of this action. Such
conduct purportedly constitutes a breach of the defendants’ obligations under two written agreements executed
by the partics in 1998 and 1999 regarding the establishment and operation of plaintiff, Suzuki, 112, LLC, and
similar unidentified agreements relating to plaintiff, JNRS Realty, LLC. As a result of the defendants’
purportedly actionable conduct, the plaintiffs demand an order granting them provisionally, the ultimate relief
demanded by them in the first cause of action set forth in their complaint, namely, that the court direct the
defendants to sell their respective 25% equity interests in the two limited liability companies at issue herein
to the individual plaintiffs at a fair value to be fixed by the court after a hearing.

Defendants oppose the plaintiffs’ motion in chief and cross move (#002) for dismissal of plaintiffs’
complaint pursuant to CPLR 3211(a)(5) and (a)(7). Defendants claim that the 1998 and 1999 written
agreements governing the establishment and operating rules of plaintiff, Suzuki 112, LLC, require disputes
by and between the members of said company regarding the terms or purported breaches of said agreements
to be determined by arbitration. In addition, the defendants claim that the plaintiffs’ joinder of the two limited
liability companies at issue as party plaintiffs in this action is improper as the individual plaintiffs, being
raembers of said companies with a 25% ownership therein, have no authority to include said companies as
plaintiffs herein nor any right to retain counsel for said companies. Finally, defendants assert that plaintiffs
are not entitled to any of the mandatory injunctive relief demanded by them on their motion in chief.

For the reasons set forth below, plaintiffs’ motion is denied while defendants’ cross motion is granted
to the limited extent set forth below.

It 15 well established that to prevail on a motion for preliminary injunctive relief, the movant must
demonstrate a likelihood of success on the merits, danger or irreparable harm unless the injunction is granted,
and that a balancing of the equities favors the movant (see Grant Co. v Srogi, 52 NY2d 496, 438 NYS2d 761
[1981]; Family Affair Haircutters v Detling, 110 AD2d 745, 488 NYS2d 204 [2d Dept. 1985]). The decision
1o grant a preliminary injunction is committed to the sound discretion of the court (see Bergen-Fine v Oil
Heat Inst., Inc., 280 AD2d 504, 720 NYS2d 378 [2d Dept. 2001]) as the remedy is considered to be a drastic
one (see Doe v Axelrod, 73 NY2d 748, 536 NYS2d 44 [1988]). A clear legal right to relief, which is plain
from undisputed facts, must be established (see Blueberries Gourmet v Avis Realty, 255 AD2d 348, 680
NYS2d 557 [2d Dept. 1998]) and the burden of showing an undisputed right to the injunction rests with the
movant (see Doe v Poe, 189 AD2d 132, 595 NYS2d 503 [1993]). Factors militating against the granting of
preliminary injunctive relief include: that the movant can be fully recompensed by a monetary award or other
adequate remedy at law (see White Bay Enter. v Newsday, Inc., 258 AD2d 520, 685 NYS2d 257 [1999]) and
that the granting of the requested injunctive relief would confer upon the plaintiff the ultimate relief requested
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in the action (see SHS Baisley, LLC v. Res Land, Inc., 18 AD3d 727, 795 NYS2d 690 [2d Dept. 2005)), or
cffect an alteration, rather than a preservation of the status quo (see Mclntyre v Metropolitan Life Ins. Co.,
221 AD2d 602, 634 NYS2d 180 [2d Dept. 1995]; Rosa Hair Stylists, Inc. v Jaber Food Corp.,218 AD2d
793, 631 NYS2d 167 (2d Dept. 1995]).

Upon the application of the foregoing legal maxims to the facts adduced on the instant motion, the
court finds that the plaintiffs failed to establish any entitlement to the expansive, mandatory injunctive relief
demanded on their motion. As indicated above, the within action is one in which the plaintiffs demand money
damages by reason of the defendants’ purportedly wrongful conduct, which the plaintiffs assert is actionable
under theories of tort and contract law. It is thus apparent that the plaintiffs have an adequate remedy at law,
namely, the recovery of money damages, in the event they should prevail on their pleaded claims for breach
ot contract and breach of fiduciary duties. The plaintiffs thus failed to demonstrate they would suffer
irreparable harm if their motion was denied (see 1659 Ralph Ave. Laundromat Corp. v Ben David Enter.,
LLC, 307 AD2d 288, 762 NYS2d 288 [2d Dept. 2003]).

It is equally apparent that while the plaintiffs have also demanded in their complaint a judgment
“ordering the defendants to sell their equity interests in the companies to the Lanza plaintiffs at fair value, less
credits due to the Lanza plaintiffs, to be determined by this court,” the mere pleading of this demand does
not afford the plaintiffs a right to this relief, provisionally, as the granting of same, pendente lite, would
confer upor: the plaintiffs the same relief as that demanded by them in their complaint (see SHS Baisley, LLC
v. Res Land, Inc., 18 AD3d 727, supra;, Rosa Hair Stylists, Inc. v Jaber Food Corp.,218 AD2d 793, supra).
This resulit1s clearly repugnant to the purposes that underlie the drastic remedy which a preliminary injunction
affords. Accordingly, the plaintiffs’ motion for the expansive, mandatory injunctive relief demanded therein
is ir all respects denied.

Detfendants’ cross motion (#002) for an order dismissing the plaintiffs’ complaint is granted to the
extent that the plaintiffs’ claims for breach of the defendants’ obligations under the 1998 and 1999 written
agreements concerning plaintiff, Suzuki 112, LLC, is granted pursuant to CPLR 3211(a)(5). The moving
papers sufficiently establish that said agreements provide that all disputes arising between the parties to said
agreements shall be submitted to arbitration for resolution. Plaintiffs failed to establish that the agreement
to arbitrate is invalid or that the issues raised in this action are not subject to said agreement to arbitrate. The
plaintiffs thus have no cognizable claims for relief against the defendants with respect to the 1998 and 1999
agreements pertaining to Suzuki 112, LLC (see MH Kane Constr. Corp. v URS Corp. Group Consultants,
42 AD3d 512, 840 NYS2d [2d Dept. 2007]). Accordingly, those portions of the instant cross motion by the
defendants wherein they seek a dismissal of the individual claims of the Lanza plaintiffs for an order directing
the sale of the defendants’ equity interests in Suzuki 112, Inc., and the recovery of damages and counsel fees
by reason of the defendants’ purported breaches of the terms of the 1998 and 1999 written agreements
concerning the creation and operation of Suzuki 112, LLC, are granted and Suzuki 112, LLC is dropped as
a party plaintiff to this action.
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The remaining portions of the defendants’ cross-motion are denied. The defendants’ failed to
sufficiently establish that plaintiffs’ claims with respect to defendants’ purported violations of agreements
pertaining to the creation and operation of plaintiff, INRS Realty, LLC, provide for arbitration of disputes
of the kind sued upon herein or that plaintiffs’ claims of actionable conduct on the part of the defendants by
reason of their purported breaches of said agreements are not cognizable under New York Law. The
defendants’ cross moving papers also failed to establish that the plaintiffs’ demands for an order directing the
sale of the defendants’ equity interests in JNRS Realty, LLC is not cognizable under theories of specific
performancz or otherwise. Accordingly, those portions of the defendants’ cross motion wherein they demand
an accelerared judgment dismissing the plaintiffs’ pleaded claims with respect to JNRS Realty, LLC are
dznied. The defendants are thus directed to serve their answer to these claims within the time limitations
period set forth in CPLR 3211(f).
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