
McGarry v CVP I LLC
2008 NY Slip Op 31104(U)

April 11, 2008
Supreme Court, New York County

Docket Number: 0107635/2005
Judge: Joan Madden

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 411612008 

l< / 

SUPREME COURT OF THE STATE OF NEW Y0RK:'- NEW YORK COUNTY 

PRFSENT: b~ J O ~ W  A ' @ L ' c ~ u .  PART - Justice 
--- -=- - 

Index Number : 107635/2005 

INDEX NO. PATRICK SR. 
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CVP I, LLC. 

SEQUENCE NUMBER : # 002 

SUMMARY JUDGMENT 

MOTION SEQ. N O .  

MOTION CAL. NO. Ii 
I 11 re read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

~- .. ._ . .. 

_ -  -_ .. .~ 

PAPERS NUMBERED 

Cross-Motion: I-! Yes W N o  
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Upon the foregoing papers, it is ordered that this motion I 
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Phi  i I t i ffs, 

-ngaiiisl- 

CVP 1 L.TK and AVAI.ON BAY NYC DEVELOI’MENT 
INC‘., SOR13Allh CONSTKIJCTION aiirl lAQ[  JICA 
CON S‘I’l<UCTlON, 

7 J; 

JOAN MADDEN, J.: 

In this action to recover damages for tlie iiijurics allegcdly sustained by plainlifl-Patrick 

McGarry (“McGarry”) as thc result of a workplace accident, plajiitiffs move for partial s~iiiimary 

judgiiicnt on llieir chims iiiidcr Labor Law S 240( 1 )  aiid 241 (6) (motion seq. 002) . Dcfenclants 

oppose tlic motion, and separatcly iiiovc l o  dismiss plaiiitilfs’ claims brought under Labor Law 4 

240( 1) ,  4 241(6) and Labor Law 5 200 (motion seq. 110. 003).’ 

Factual Background 

McCarry, an cmployee of non-party, Bovis Lendleasc (“Bovis”), was irij ui-ed on October 

7, 2004, al approximately 6:30 am, al a construction site located at 225-235 C’hrystic Strect, New 

York, New York, wherc a residential building projcct was at tlie beginning stages of  construction 

(“tlic Project”). Bovis was the program manager oii [lie Projcci, and was in cliargc of sarety 011 

the sitc a i d  hired the sitc safety n~anagei- 

DeIciidrinl C‘VP I,  LLC, as owiicr of [lie sitc, hired dcfcndant Avalon Bay, NY c‘ 

‘Motion seq. 110s. 002 and 003 liavc been consolidated for disposition. 
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Dcvelopment (“Avalon”) as thc general contractor i-br the Project. Dcfciidaiits Sorbara 

Construction (“Sorlxira”) aiid Laquilia Construction (“Laquilia”) were hired as subcontractors on 

the Project. Sorbar-n was the concrete supcrstri.rcture conllactor- a t  thc site aiid poui.ed thc concrctc 

[‘or all thc floors except the basciimit. Laqiiilia was responsible for excavation, undctpiiiniilg, 

and hackI.illing thc base o f  the iicw slructure. Tlic rccorci shows that Laqujlia had slopped 

working nt tlic sile in 2003, which is before Ilie accidcnt at issue. 

McGany’s job at the cuiistriiction sile was to run Ihe oiilside hoist to bring the workers to 

the upper portions of the Pi-ojcct. 0 1 1  tlie date of lhc accidcnt, McGaii-y arrived a [  h c  work site 

a t  aroiiiid 6:I)C) a.m. After McGai-r-y got soiiie coffee, lic cntcrcd the woi-k site from llie strcet a11d 

slepped onto a plywood platforin and walked towards a shanty to get a helmet and gloves before 

beginning his work on the hoist At his dcposition, McGarrry tcstificd that to gct to the shanty, 

he had to work across the plywood platform, which was approximately three feet above a 

concrete slab floor, and which had a ‘hod’ or materials hoist at its ccntcr. 

According to McGarry, the shanty was located approximately twcnty feet bcyond thc 

p l a t h i i ,  arid to get to the shanty McGar~y had to walk to thc l d t  to avoid the materials hoist in 

thc iiiidrlle of tlie platform and climb dowii to the coiicrete slab threc fcct bclow using a 

temporary staiiway iiiade of four. or five concrete cindcr blocks. McGan-y testilied that the 

accident occui-rcd when he stepped onto the first cindcr block and “the block went o l l t  fi-om 

uiidcr nic [and] skidded forward.” (McGai-iy dcp. at 5 5 ) .  McGarry’s description of Ilie accidenL 

site and the accident arc uncontrovci-tcd. 

Plaintiffs ar-guc that they ai-e entitled to suriimaiy judgiiicnt as to liability on tlicir 1,abor 

Law 4 240 ( 1  ) claim as the record demonstrales that McCai-iy’s injui-ics wcrc proxiiiintcly causcd 
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by a violatioil of tlic statutc. Plaiiilifl‘s also assert that they arc entitled to sumniaiy jud~iiicnt on 

tlicii- Labor I a v  5 241(6) claim bascd 011 llic deposition testimoliy of Roiiald Dulini, a licciiscd 

sal‘cty millinger ciiiploycd by Bovis at the Prqject, that OSHA r-eqiiires that m y  cliaiige in 

clevaliori gealcr- than 19 inches rcquires stcps to bc constructcd. 

In opposition to plainiiffs’ motion arid in support ol‘thcir own motion [or suniniaiy 

judgmcnt, dcf’c~idants al-gtic that 1,abor Law $ 240 (1 )  does not apply hcrc ;is the lhrcc root high 

plalforiii did not pose tlic type of elevation risk protectcd under tlie statulc. 111 addilinn, 

dehdar i t s  xguc that plaintiffs’ claim under 12abor Law $ 241 (6) inlist be disiiiissed as plruntifk 

has not demoiistralcd any violation of a specilk safcty provision OL the Slatc Intluslrid C‘ode. 

Defendants also argue lliat plaintiffs do not liavc a cogiiizablc claim against ciefendants based oii 

Labor Law (I 200. 

In opposition to dekndan t s ’ suimii ary j udgm en t 111 o t ion, 1) 1 81 n t i KS arguc, inter a1 i a, t 11 at 

12 NYCliK 23-1.7 (d) and (e ) ,  which respectively coiicctii slipping and tripping hazards, wcrc 

violated as :i mattcr of law. Plaintiffs also assert that sumnary judgment dismissing their 1~1x11- 

Law 4 200 claim is uiiwarraiited as thcrc are triable issues of fiict as to wliellicr Avaloii 

superviscd tlie work in the area orthe cinder blocks, or created thc condilion which caused 

McGarry to MI. 

1,ahor Law Section 240(1) 

Scctioii 240(1) oPihe Labor 1,nw imposes absolute liability on buildiiig owiIei-s, 

corilractors, and tlicii- agents for iiijuries to workers engaged in  “the erection, demolition, 

repairing, iiltcring, paintiiig, cleaning or pointing of a building or structure,” wliicli rcsult from 

the fiii lure to provide “proper protection" against dangers associated w i h  elevation differentials 
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to workers constructing buildings.. Melo v. Consolidated Eclisoti ot‘New York, lnc. , 92 N.Y.2d 

909 ( I  998). To providc such protection, section 240 rcquircs ownel’s and  contractors 10 hrnish 

1 1  scal’l‘oldiiig, hoists, slays ladticrs, slings, hangers, blocks, pulleys, [)races, irons, ropes, aiid other 

devices.” ’I’hc statute imposes ;i lion-delcgahle duty 011 owticl-s and contractors to provitlc 

adequate safkty measures at lhc work sitc, and is tu be constnied libcrally to iiccomplish its 

piirpose or placing the ~iltimaic rcspolisibilily on h c  owtier and gcneral contractor, rather tlian 

individual work~rs ,  for sakty practices. Zimmer v. Climiii i i ,~ Coui ic i l for  rei-foi-iiiiiig Arts, I I X ,  

65 N.Y.2d 513,521 (1985). 

Wlicii a tcinporary staircase, like the oiic made ofciiidcr blocks in h i s  case, is iised to 

~iccess diff’crent Jevcls of a work sitc, such staircase is considered “to be the functional equivalcn~ 

ol‘a laddcr ... and comfortably falls within the dcsignation o l  ‘other dcviccs’ as used in section 

240(1).” Wescotl v. Shear, 161 AD2d 925, 925 (3d Dept), appeal dismissed, 70 NY2d 846 

(1 990). Scc also, Mcmia v. Tisliniaii C:oiistruc. Cop.  of’Manhattan, 306 AD2d 163, 164 (1 ’‘ 

Dept 2003)(holdi1ig that "[ais thc temporary staiiway was being used to facilitate plail1tiU‘s 

access to a different clevation level, [it] therelbre [is] indisputably an elcvalion device within the 

mcaning of 1,abor Lxw 5 240”). 

Moreover, coiitrary In defcndanls’ argument, Ihe three h o t  Iieight diffcr-entia1 belwcen the 

platfonn and thc concrete floor below poscs ;I risk requiring proteclion iindcr- ihc Labor f,aw. Tn 

I - x t ,  in Mcrina v .  Tisliman C‘nnstruc. Cot-p. of Manliallaii, 306 AD2d at 164, the Appellate 

Division, First Dcpartnient found liability under Labor Law 5 240 whcre plainiiff i l l  from a 

tcmporaiy two-step woodcn staircasc, writing that “tlie shortness of the distance o r  plai~it if t~s 

fall -at least two reet according to plaiiiliff, 110 r i i c i i t  than 16 inchcs according to dcrendaiit- is 
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i I-relevan t. " 

I n  addition, defendants' position that McGaii-y was not ctigagcd in conslructioti work at 

the limc oftlie accidcllt is without merit since the record shows that at lhe tinic orliis fdl, 

McGaii y was usiiig the lempomy staiis to obtaiii ccpiipment riecdcd Lor his dulies on tlic site. 

- See Saiitaiiiirn v.  125 Park Ave. Gorp., 249 AD2d 16, 17 ( I "  Dcpt I998)(plaintiffwas cngagcd in 

work lior the purposcs of the Lahor Law whcii he le11 off a lnddcr while trying to gain acccss to 

the roo[ lo obtain tools for brick replacement work). 

Hcrc, as iindisputcd rccord indicates that McGai-ry was iiijiircd during the perloiiiiaiice of 

construction work wlicn the temporary slairs coiistitirting an elevation dcvice fiiiled and 

proxiiiiatcly caused his in-juries, plaintllk are entillcd to suiiimary judgiiient as to Iial3ilily (311 

h e i r  Idwi  Law 240 claim against CVI' 1 LLC and Avaloii ' 
Labor IAW Section 241(6) 

Labor Law 5 241 (6) reqLiires that owners and contractors "'provide rcasoiinblc and 

adequate prolection a i d  salety for workers and to comply with the specific safety rules and 

regiilalions promulgated by lhc Commissioncr ofthe Depai-tmerit of Labor." Ross v C'LII-~~T- 

Palmer Hydro-Elcctric Co., siipra, 8 I NY2d a1 502. C'laimants must  cite specific violations of 

the Industrial Code regulations for section 241(6) to apply. B, Amalo v State of New Yo]-k, 

241 AD2d 400 (1" Dept 1997), lv denied 91 NY2d 805 (1998). "Only a violation ofthe Statc 

Industrial Code and regulatioiis promiilgatcd by tlic State Comiiiissioiier of Labor niay SCI-VC 21s a 

'As suhcontractors witlioLI1 aiiy supervisory rolc at thc projcct, dcl'cnclants Soi-baa and 
1,aquila ;ii-e 1101 subject to liability Liiidcr Labor Law 5 240. Russin v. Louis N. Picciano L !  Son, 
54 NY2d 31 1 ,  318 (1981). Moreover, wliilc it is iuiclcar hoin the pleadings, i t  appears that the 
only claims plaintiffs inlendcd to assert against these del-eiidants are under I A o r  Law $ 200. 
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basis for liability under that statutory section.” Hcllcr- v S3rd St. Investors Ltd. Partnership, 228 

AII2d 371, 372 (1 st Dcptj, !v denied, 88 NY2d S15 (1996), Thus, evcii assuming lhc ~ i s c  or 

ciiidcr blocks iiistead of stairs violaled OSHA regulations, such violation docs not provide a 

predicatc lor liability under 6 241(6). Schiulnz v. Agiell Construction C h i p , ,  261 AD2d 247, 

248 (1 ’‘ Ilept 1999j(alleged OSITA violations iiisurlicient to pi-ovide basis for liability under 

Labor law $241 (6) ) .  

Plainti~i’s argue, in  rcply, that $ 12 NYCRR 23-1 .7 subparls (d) and (c), apply to the 

circuii~st:inccs o r  this case and warrant a grant of summary judgmcnl ;is LO liability oii their 

claims uiider Labor Law 0 241(6). This argumeiit is without merit ;is sulymts (d) arid ( e )  of 12 

NYCRR 23-1.7 arc not applicablc licrc. Section 12 NYCRR 23-1.7 (d) arid (e) pi-ovide IhaL: 

(dj Slipping hazards. E~nploycrs shall not suffcr or pennit any 
eiiiploycc to use floor, passageway, scafiold, platfol-nis or othcr 
workirig sur fxc  which is in slippery condition. Icc, siiow, water, 
grease and any other foreign substance which niay cause slippery 
liioting shall bc imioved, sanded or covci-ed lo providc safc 
holil1g. 
(c) Tripping and othcr hazards. 
(1) Passageways. All passagcways sliall be kept frcc froin 
accuiiiulations oPdirt and debris and fiom other obstructions or 
conditions which cause tripping. Sharp projections which COUM 
cut or puncture any person sliall be reiiioved or covei-ccl. 
(2j Working areas. The parts of floors, platlonns and similar areas 
whcrc persons work or pass shall be kept free fro171 accunndations 
of dirt and dcbiis and horn scattercd tools and inalerials arid fiom 
sharp projections insofar as inay be consistent with the work being 
perfornicd. 

Here, there is 110 evidence that the platloiin was in a slippcty condition in violation ol23-  

1 .7 (a), or that thcrc was dirt, debris or anotlier condilion which rcsultcd i n  a ti-ippiiig Iiam-ti on 

tlic plalror-m i n  vio13tioii or23-1.7(e). Accordirlgly, as there is IIO violation of thc Statc 
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Iiidustrial Code wliicli would provide a basis foi- liability here, plaintiffs’ claims tindcr 1,abor Law 

241 (6) intist be dismisscd. 

1,abor LAW Scctioii 200 

7 %  1 o cstablisli a prima facie case of corimon-law negligence, a plaintifris reqiiircd 

to show that a defendant either creatcd or had aclual riotice of thc i~llcged dangerous or defective 

condition, and that the allegcd dangeroL1s condition was thc proximate causc or  the injiiry. &, 

.L’oiiso v City of Ncw Yoi-k, 177 AD2d 560 (2d Dept I99 I ) .  

An owiicr’s or general contractor’s corriiiioii-law duty to inniiitain ;i safe workplacc is 

coditicd in Labor Law section 200. a, Gasper v Ford Motorfi ,  13 NY2d 104 (1 963). To bc 

charged with liability under that statutc, an owner, general contractor, or construction manager 

must h a w  “tlic authority tu control thc activity bringing about the injury to ciiable it to avoid o r  

co i~ec t  the iinsai’c condition.” Russiii v Louis N .  Picciano Rr. Son, 54 NY2d 3 1 I ,  3 17 (1981). 0 1 1  

thc otlicr Iiand, a showing that a defendaiit cxercised control or supervision ovcr tlic work 

causing injuiy is not necessary when a defendaid had actual or constructive notice of the dclcct 

causiiig Ihe in-jury or was respoiisiblc for creating Ihc condition. Bonura v. K WK Associates, Inc., 

2 AD3d 207 ( I ”  Depl2003) 

Hci-c, there is 110 evidciicc, atid plaiiiliffs do not claim, that the dcfctidaiits CV1’ 1, LLC, 

Avalon, Sorlm-3 and/or Laqiiila controlled or supervised the nctivily causing McGni-ry’s in$ iii-ies. 

hi kict, McCariy testified h i t  hc rcccived inslructions and work assigniiicnts oiily from tlic 

superintendent cmployed by Bovis. Furthcimore, as indicatcd above, Laquila was no loiigcr 

working at tlic site at the lime of McCany’s accident. With rcspect to Avalori, the gciici-a1 

conlraclor 011 the site, Avalon’s projcct manager Andrew Forsbcrg (“Foi-sberg”), testifled tlint his 
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company was responsible h r  contracts, scheduling aiid budgct consideration at the sitc, whercas 

I3ovis was rcsponsihle for site safcty. Porsberg also testilied that he had 110 Icnowledge of  the 

;iccidciit, or ol‘the ciiider block stairs on wliich McC;airy fell. 

‘Ihus, while plaiiitiffs assert that therc are triable issucs of fact as to wlictlier Avalon 

supcrviscd the work in the area of the cindcr blocks, or crcated llic condition which caused 

McGarry tu fall,  therc is 110 cvidcnce i n  the rccord to support this asserlioii. 

Accoi-dingly, lhc Labor Law 4 200 claim tmsl bc dismissed. 

C o 11 cl u si o 11 

In vicw ofthc abovc, it is 

(I>RD>GlIED that plaintiffs’ molion for sumniary judgmcnl as lo liability of their claim 

undcr- Labor T A W  $240 is graiiled with respect to defendants CYP I, LLC and Avalon Bay, NYC 

Devclopment; and it is fur-thcr 

ORDERED that  dehdants’ motion for summary jiidgnient is granted to thc cxteiil of 

dismissing plaintiffs’ Labor Law 5 241(6) and tj 200 claims. 

A prcti-ial coiilkrencc shall be licld in Part 1 1 ,  room 35 I ,  GO C‘cntre Slrect 011 May 22, 

2008 at 2:30 pni. 

A copy oftliis decision and order is hcing mailed by my cliaiiibers lo counsel for tlic 

parties. 
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