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Justice, Supreme Court

In this Article 78 procecding, petitioner Angelo Garcia, a retired police officer, seeks to
annul a decision of respondent Board of Trustees of the Police Pension Fund, dated April 13,
2005, approving the recommendation of the Medical Board Police Pension Fund, Article T1
(“*Medical Board”), dated December 1, 2004, which granted petitioner ordinary disability
retirement and denied pelitioner’s application for accident disability retirement benelits.
Petitioner claims that, as the result of several line of duty accidents, he became disabled from full
duty police work and is entitled to accident disability retirement benetfits (“ADR™). Petitioner
now moves (o restore the proceeding, to vacate the determination denying him ADR, and to
remand the matter for further considcration of evidence. The branch of the motion which sccks
to restore the proceeding was granted by prior order of the court (Goodman, I.), dated June |,
2007.

Petitioner scrved as a police officer with the New York Police Department from 1961

until his retirement in 1995, In January 1991, petitioner applicd for ADR on the basis that he




was disabled as the result of three line of duty accidents: a motor vehicle accident in November
1982, another motor vehicle accident in April 1985, and an office accident in April 1986.
Petitioner was also injured as a result of an off-duty motor vehicle accident in September 1990.
Petitioner never returncd to {ull duty alter the September 1990 accident.

After petitioner applied for ADR, in November 1991, respondent Police Commissioner
applied on petitioner’s behalf for ordinary disability retirement benefits (“ODR”). In December
1991, the Mcdical Board examined petitioner and reviewed medical records in connection with
petitioner's injurics and subsequent treatment.  The Medical Board concluded that there was no
causal relationship between the line of duty accidents and petitioner’s disability and
recommended approval of the application for ordinary disability retirement and disapproval of
the upplication for accident disability retirement. After remands from the Board of Trustecs, the
Medical Board reviewcd petitioner’s records, without further examining him, in May 1992 and
December 1994, and reiterated its prior recommendation of ODR.  In March 1995, the Board of
Trustees accepted the Board’s recommendation and retired petitioner with ODR. Pctitioner then
commenced an Article 78 challenging the denial of ADR. By decision and order dated March 1,
1996 (Collazo, I.), the petition was granted to the c¢xtent of remanding the matter to the Medical
Board (or further consideration “due to the alleged lailure to nolify and examine petitioner,
including the consideration of any aggravation ol injury.” (Decision at 9.) The order dirccted
that further proceedings “include consideration of all Petitioner’s records, submissions and
physical condition in accordance with all governing statutes.” (Id. at 10.)

Following the judicial remand in March 1996, the Medical Board did not review

petitioner’s application until February 2004, at which time the Board reaffirmed its 1994
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recommendation to approve ODR and disapprove ADR. On December [, 2004, after the Board
of Trustecs remanded petitioner’s application, the Medical Board intervicwed petitioner and
reviewed medical records, including a report from Dr, Memoli, an orthopedic surgeon, dated
August 9, 2004. The Medical Board then reaffirmed its prior decision approving ODR and
disapproving ADR. On April 13, 2005, the Board of Trustees denicd petitioner’s application for
accident disability retirement,

Petitioner commenced the instant proceeding in September 2005, again secking to annul
the Medical Board’s determination denying ADR. By stipulation dated November 1, 2005, the
parties agreed that the matter “will be remanded to the Police Pension Fund for lurther review.”

1

The stipulation also marked the Article 78 proceeding “off the calendar without prejudice to
renew.” (Stipulation, Ex. B to Petitioner’s Aflidavit in Support.) By memorandum dated
November 3, 2005, respondent’s counscl notified the Board of Trustees of the Article 78
procceding, noting that the Medical Board had omitted the August 9, 2004 report by Dr. Memoli,
and stating that “[i]n light of the Court’s directive that the Medical Board review all the
submissions by Petitioner, it is our recommendation that the Board ol Trustces remand
Pctitioner’s application to the Medical Board for further revicw, with that review to include Dr,
Memoli’s report dated August 9, 2004, (Memorandum, Ex. [ to Petitioner’s Affidavit in
Support.) On November 9, 2005, the Board of Trustces remanded petitioner’s application to the
Medical Board, “as per memorandum {rom the Law Department.” (Memo [rom Exccutive
Director, Police Pension Fund, Ex. 30 to Veriticd Answer,) The Medical Board responded Lo the

remand on January 11, 2006, noting that at its December 1, 2004 meeting, it had in fact

considered and commented upon Dr. Memoli’s August 9, 2004 report, and that it “feels that it
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has adequately answered the court’s remand based upon the minutes of December 1, 2004.”
(Jan, 11. 2006 Memo, Ex.31 to Veriticd Answer.) The Medical Board then reaffirmed its
previous decision. On June 14, 2006, the Board of Trustees denicd petitioner’s ADR application
by tie vote.

Petitioner argues that the June 14, 2006 determination of the Board of Trustces must be
vacated and the matter must be remanded becausc respondent failed, on the prior remand, to
consider all of petitioner’s medical records, including an April 21, 2005 report by Dr. Memoli.
Respondent argues that petitioner is not entitled to consideration of Dr. Memoli’s April 21, 2005
report because it post-dates the April 13, 2005 determination by the Board of Trustees that is
being challenged.

Respondent correctly argues that, in reviewing an administrative determination under
Article 78, a court may not consider cvidence that was not in the record before the agency, and

that this court therctforc may not consider the April 21, 2005 Memoli report. (See Ieatherstong v

Franco, 95 NY2d 550 [2000].) However, this argument 1gnores that petitioner sccks review of

the report not by the court but by the Board of Trustees. To the extent that respondent further

argues that the Board itself may not consider the report, that argument is without merit.
Ordinarily, whether the agency should rcopen proccedings to consider additional evidence

would not be a matter for judicial determination in an Article 78 proceeding. (See Matter of

Rocco v Board of Trustees, 98 AD2d 609 [1st Dept 1983], appeal dismissed 62 NY2d 803

[1984]; Matter of Barnes v Board of Trustees, 28 AD3d 655 [2d Dept 2006].) Here, however, in

November I, 2005 stipulation settling the instant proceeding, the parties expressly stipulated (o a

remand to the Board for consideration of additional cvidence.
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Respondent does not argue that the stipulation was ambiguous as to the cvidence to be

considered on the remand but, instead, 1gnores the stipulation. In any cvent, the determination of

whether a contract is ambiguous 1s one ol law o be resolved by the court (Matter of Wallace v

600 Partners Co., 86 NY2d 543, 548 [1995]; W.W.W. Assocs., Inc. v Gianconueri, 77 NY2d 157

[1990]), and this court does not find that the stipulation was ambiguous. It docs not on its face
limit the evidence to be considered on the remand. The court notes, moreover, that the Article 78
petition that the stipulation settled expressly relied on the April 21, 2005 Mcmoli report in
seeking reversal of the Board’s denial of ADR. It thus appears that while the stipulation did not
restrict the scope of the remand, respondent’s counsel, in its November 3, 2005 memorandum to
the Board, mistakenly limited the scope of the remand to the August 9, 2004 Memoli report that
the Board had in fact previously considered.

Finally, respondent argues that Dr. Memoli’s August 9, 2004 report opined that a cervical
condition was the cause of his disability and that the April 21, 2005 report [or the first time
advances “an entirely new diagnosis™ that a low back injury was also a disabling condition.
(Respondent’s Memo. In Opp. at 9.) Respondent contends that the 2005 report should also be
rejected lor this rcason. The court holds that it is [or the Board to determine whether this new
diagnosis should be credited under these circumstances in which the parties stipulated o an
unrestricted remand.

In view of the parties’ stipulation, the matter will be remanded {or the Board to consider
the evidence previously submitied to the Board by petitioner and respondent, as well as the April
21, 2005 Memoli report. Nothing in this decision shall be construed as requiring the Board to

consider any new evidence other than the April 21, 2005 Memoli report.
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Tt is accordingly ORDERED that the petition is granted to the extent of remanding the
o respondent for further procecdings and the issuance of a determination consistent with
ation on the

mattert
cview of the Board of Trustees’ determin

(his decision. In the event petitioner sccks T

4 new Article 78 procecding shall
and judgment of the court.

he commenced.

remand,

This constitutes the decision
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