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SUPR-EME COURT OF THE STATE OF NEW YORK 
NEW Y O K K  C:OIJNTY - - PART 57 

Fnr :i Jiidgtimit mdcr Al-ticlc 78 of 
thc Civil  Priicticc I A W  kind Rules, 

RAYMOND KELLY, ;IS 
 he Police Department 01 
C’ity of New Ynrk, et d., 

lnciex No.: I 13578A1.5 

Coin in i ss i one t- o 1‘ 

J us t i ce , S 11 13 rerne COLI 1-1 

In this Article 78 procecciing, peiilioner Angelo Garcia, B i-etired police officer, sccks tn 

nnnul  a dccision of rcspondcnt h a r d  oI”1riistees of the Police Pension Fiind, dated April 13, 

2005, approving thc r-ecornrnendation of ihe Meclical Board Police l’ension Fund, Articlc TI 

(“Mcdical Ho:ird”), dated l1ecember 1, 2004, which grantcd pcti tioncr ordinary disahi lily 

1-e t i 1-eiiie n I ;11i il denied pe I i t i on el-’ s iipp 1 i cat i on for ;IC c i dc ti t cl i s ;I h i I i ~y re1 i re men t bene I‘i t s . 

Petitioner claims that,  ;IS h e  result of several line of duty accidents, Ilc bccamc disablcd from full 

ciiity policc work ;inel is entillcd to accideni disability I-eiirement benefits (“ADR”). Petitioner 

now moves to restore the proceeding, to vacatc thc dctcrmination dcnying him ADR, and to 

remand the matter for further considcration of evidence. ‘lhc Ixtnch of the motion which sccks 

to restore the pi-oceccling was granted h y  p r i o r  order oI‘ the coi~rt  (Cic~odm~n, J.), cliltcd JUTK I ,  

2007. 

Pctitioricr scrvcd as a police officer with the New York Police Ilcpartmcnt from 196 I 

i intil his rctiremcnt in  1995. I n  Janiiiiry 1991, petitioner applicd for ADR on the basis that he 
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W;IS disabled ;IS thc result of thrcc line of duty accidents: a motor vchiclc accident i n  Novenihci. 

1982, mother tiiotor vehicle accident in April l9S5, and :i~i office accident i n  Aprjl 1986. 

Pctitioner was also injured as a 1-esult of an off-duty inotcri- vehicle ;icciclent i n  September 1990. 

Pctilioner ncvcr retiimcd to full  duty lifter the September 1990 accident. 

After petitioner applied for ADR, in  Noveiiibcr lc19 I , t-espondcnt Policc Coiiimissioncr 

applied on pelitioncr’s hehalf fur  ordinary clisabili ty rctit-emcnt bcndits (“ODli”). Ti1 Ilcceixbcr 

I99 I ,  [he Mcdical Bo;ird examined petitioner m d  reviewed 1iiedic;il records i n  connection with 

petitioner’s iri-jurics iind subsequent treatment. The Medical Board concluded that ihere was no 

causal relationship between the l i~ic of duty accidents arid pctitioner’s dis:ibility and 

1cc() 111 iiicn dcd ap p t-ov;iI of 111 c app I i c B i i on for o I-di 11 a1.y d i s ;i h i I i t y ret i I-em cii t ;I ti cl di sap prc) v a 1 of 

the application f01- accidenl disahilily tctirement. After remands l‘roni tlic Boai-(1 of Truslccs, h e  

Mcdical Board reviewcd petitioner’s records, without further cxarnining him,  in May 1991 and 

December 1994, and rciterated its prior rcoorn~~icticiutioi~ of OUR. 111 Mat-ch 1995, [he R o x c l  of 

‘I ’t-ii s t ecs acce p I ecl the B o a id’  s reco rii me n cla t i (311 ;in ci IC t i red pe 1 i t i  on  cr w i t h 0 D I<. 1% ti ti one r t ti c n 

commenccd :in hi-tick 78 challenging the denial of ALIK. By decision and order datcd Mat-ch I ,  

1996 (Collazo, J.), the petition w x  granted to the cxtcnt or rcmanciiiig the matter to the Mcciical 

Ehxtrd for lui-ther consideration “due to the alleged Tailurc to notify :itid exarni ne petitioner, 

including the considet-ation o f  any aggravation or injury.” (Decision at 9.) ‘l’hc order directed 

thilt further proceedings “incluck considcixion of a l l  Petiiioncr’s words ,  submissions and 

physical conclition i n  accordance with all govci-ning st:itutes.” (Id. ut 10.) 

Following the judicial 1-cmand in March 1996, the Mcdical Board did not review 

pciilioner’s :ipplication iinril Fcbt-umy 2004, :it which ti tile the Roard I-eaffirmed its I994 
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recornmcndation to approve ODR and disupprovc ADR. On December I , 2004, after the Board 

of ‘I’riislecs rcmandeci pctitioncr’s iipplication, the Medical I h ~ r d  i nlei-vicwcd pclilioncr and 

reviewed Ineclical rccords, including :I report from Dr.. Memoli, :in ortliopedic siwgcoti, dated 

August I), 3004. The Meciical Bo;ircl thc11 rcaffirmed iis prior decision approving 0 L ) R  and 

disapproving ADR. On April 13, 2005, ihe Bo;lrd of Trustees clenicd petitioner’s :ipplicalion for  

x c i  clcn I cii sabi I i ty rct i I-emen t ,  

Pcti tioner coinmericcd the instant proceeding i n  Scplember 2c)OS, again sccking Lo annul 

the Mcdical Board’s dctcrminaiion denying ADR. Ey stipiiliitioil dated Novcmbci- 1, 2005, tlic 

Ixu-Lies iigi-ccd that the 111iIttcr “will be I-cniandcd lo thc Policc Pension Fund for rill-thcr review.” 

The stipiilatioii also mirkecl the Article 78 proceeding “off thc calendar wilhout prejudice to 

renew.” (Stipiil;iLion, Ex. B to Petitioner’s AI‘lid:lvit i n  Support.) By memorandum dated 

November 3 ,  7005,  responclcnt’s counscl notified thc T3o;ud of ‘l‘iustccs of [he Articlc 78 

proccccling, noting t h a l  [he Medical Board had omitted the August 9’ 2004 report by Dr. Mcmoli, 

and staling that “I i ] n  light of the Court’s directive that the M.cdical Board review all the 

siibmi~sions by Pcti tioner, it is 0111- i-ecomnicnciation ttiiil the Board of Trustccs remand 

Petitioner’s ;ipplicalion lo 111c Medical B o m l  for further revjcw, with that rcvicw to include Dr ,  

Mctnoli’s 1-epoi-t dated August 9, 2004,” (Memoraridurn, Ex. I to Petitioner’s Affidavit in  

Support.) On Novcmber I), 3005, the Ho:ird of Trustees rcmancied petitioner’s applicatioii t o  the 

Medical Boai-cl, “as pcr meintmndum from thc Law Dcpar-tment.” (Mcrno fr-orn Excciilive 

Director, Police I’ension Fund, Ex, 30 to Verified Answer,) The Medical Board 1-csponded lo thc 

reinand on January 1 I ,  7,006, noting th:it a t  its Dcccmber I ,  2004 tneeling, i t  had  in  LIct 

considcrcd and cornmcnted upon DI-. Mcmoli’s August 9, 2004 rcpor-t, and that i t  “feels that i t  
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11~s acicquiitely unswcrcd the court’s remand bused upon thc minutes of 1)cccmber 1, 3004.” 

(Jail.  I I .  3006 Memo, Ex.3 1 to Vcritrcd Answer.) The Mcdrcal Hoarcl  thcn rc:iffirmecl its 

previoiis clecision. On Jiine 14, 2006, the Board of ‘1’1-iistees cleriicd petitioner’s ADR application 

by tie vote. 

Petitioner argues that (he June 14, 2006 dctcrmination of tlic Board u l  Trwtccs tniist be 

vacated and thc matter rniist be rcm:inded because rcsponclent kiilcd, on the p i o r  rcrmncl, to 

consider all of petiliotler’s nicdical rccnrds, including ;in April 21, 2005 rcpot-t by D r  Memoli. 

Respondent q u e s  that pctitioncr is not entitled to consideration of Dr. Memoli’s April 2 1, 2005 

rcpoi-t because i t  post-dates Ihc April 13, 2005 dctermini1tion by the Boi11-d ~3”I’ritskes that is 

being chid lenged. 

lies pon dc n t c o r-I-ec t 1 y arg 11 es I 11 n t , i ri I C  v i e w i ng ;1~i :id mi n i s t ra t i vc dc te 1-111 i 11 at i on i i  t i  der 

Article 78, ;i court 11Iily not considcr cvidence that w x  not in the I-ccot-cl beforc the ugency, and 

that this coiit-t thercfor.~ m;iy not consiclet- thc April 21, 2005 Mernoli I-epoi?. (See FeathciW)ne v 

L I  Fr*inco 95 - - NY2d 5 5 0  [ZOOO].) Howcvci., this argiirncnt ignores that petitioner sccks review of 

the rcpor-t not by thc co11i-t hi i t  by the Board of Truslees. To thc exlent tha t  tespondcnt fui-thei- 

argues that thc Board itself m a y  not consicier tlic rcport, that argiirnent is withoul i i iwit .  

01-clinarily, whcthcr the agency should rcopen proceedings to consider nddition;il evidcncc 

woulcl n o t  bc ;I rnallci- f01- jiidicid dctci.mi~i;ilion in :in Ai-ticlc 78 proceeding. (& Matter. or 

Kocco v Board or Trustccs, 98 AD2d Ci09 [ 1st Dcpt 19831, appc:il dismissed 62 NY2d 803 

[ 19841; Matkr  of Barnes v Board olTrustccs, 28 AD3d 6 5 5  [2d Dcpt 20061.) Hcre, however, i n  

Noveiiibcr I ,  2005 stipulation settling the instant procccding, thc parties cxprcssly stipulated to a 

reinand to the Board for considcration of addi tionnl evidence. 
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- --c 
liespondent does not arguc th:it the stipulation was ambiguous as to the cvidcncc to bc 

cmsidered on [he I-emancl but, instcad, ignores the sliplation. In nny cvcnt, tlic dctcrrnination 01‘ 

whcther ii conlrxt is ainbiguous is one of law to be I-esolvecl by [tie court (Matter of Wallace v 

6OI) Pm-tncrs Co., 86 NY2d 543, 548 r199.51; W.W.W. Assocs., Inc. v Giancontieri, 77 NYXI 157 

[1990]), arid this co111-t does no[ firid that thc stipulation was amhiguous. It docs not on its face 

limit the eviclcncc to bc considcred on the rcmand. 7‘hc court noles, mnreovcr, that thc Ai-lick 78 

pctition that thc stipulation settlcd cxprcssly rclicd o n  the April 2 1, 2005 McmnIi rcport in 

seeking revel-sal of t l x  13oard’s denial ol‘ ADR. It thus appc:irs that while the stipulation did not  

I-estrict the scope of thc rci-nand, responclcnt’s counscl, i n  its November 3, 2005 171~1iior;i1idiiiii to 

the Board, inistnkenly liniitcd the scope of the rcmand to [he Aiigi1st 9, 2004 Mcmoli report that 

the Boi1i-d had in f:ict prcviously considcrcd. 

Finally, respondent argues that 1)r. Mcnioli’s August 9, 3,004 rcport opined tha t  ;I cervical 

condilioii was tlic c:iuse o f  his disability and that the April 21, 3005 reporl Tor the first tirnc 

advances “an entirely new cliagnosis” that a low back inJiiry was also ;i disabling condition. 

(Respondent’s Memo. 111 Opp. :it 9.) l<espondcnt contcnds that the 2005 rcport should also he 

rejecled Tor this i-casoti. The court holds that i t  is for the T3oai.d to dctennine wlicthcr this new 

diagnosis should t x  crcdi ted undcr thcsc circiimstances in which the parties stiplatcd to a n  

un  res tri c t ed rem and. 

I n  view of the par-tics’ slipulation, thc rnatler will be rcrriaridcd for  [he Board to consider 

the evidence pl-cviously submil[cd to thc Bo;ird hy peti tioncr and r.cspondent, as wcll ;is the April 

21, 2005 Memoli report. Nothing in this dccision shall be ~on.c;trucd 3 s  rcquiring thc T3o:irtl to 

consider any ncw evicieiice otlicr than  the April 2 1, 3,005 Mernoli rcpor-t. 
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It is accordingly ORDERED tha t  thc pctition is granted to thc cxtcnt of 1-el11andil1g tllc 
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