
McGuinness v Reade
2008 NY Slip Op 31117(U)

April 11, 2008
Supreme Court, New York County

Docket Number: 0115925/2005
Judge: Shirley W. Kornreich

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



NNED ON411612008 

SUPREME COURT OF THE STATE OF N E 4  YORK - NEW YORK COUNTY 

,gYDGE SHIRLEY - - . Y.E.r?NER . -. KORNREICH _- 
n n r m r n i - r .  

Index Number : 115925/2005 

MCGUINESS, MICHELE 

DUANEREADE 
Sequence Number : 003 

SUMMARY JUDGEMENT 

- 

INDEX N O .  

MOTIONDATE . 1111 t q  
MOTION SEQ. NO. a 
MOTION CAL. NO. 

- 
... ... .. . 

The following papers, numbered 1 to  were read on this motion to/for c ULM, * r2  ~ J ~ ! k ~  

Notice of Motion/ Order to Show Cause - Affidavits - Exhlblts _ _ _  
Answering Affidavits - Exhibits 

Replying Affidavits . -. . . -. 

1 
7 

Cross-Motion: 7' Yes i& 
Upon the foregoing papers, it is ordered that this mation 

& % - A  'f' 

J' \. s. c. 

MOTION IS DECIDED IN ACCURDANCE 
WITH ACCOMPANYING MEMORANDUM 
DEClSlON AND ORDER, 

Check one: &AL DlSPOSlTlON NON-FINAL DISPOSITION 

Check if appropriate: a DC) NOT POST CT) REFERENCE 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF' NEW YO=: PART 54 

MICHELLE McGUINNESS, 

Plaintiff, Index No.: 1 1 S925/O5 

DECISION 
and ORDER 

-against- 

DUANE READE, 
De fendani. 

KORNREICH, SHIRLEY WERNER, 5.: 
X _________________r_____f_r_r__l_l__l____----------------__---_--_-__ 

This action arises out ora slip and fall inside a Duane Reade located at 194 East 2'ld 

Street, New York, N.Y. Defendant now moves for summary judgment, pursuant to CPLR 

32 12, on the grounds that it neither created the condition which caused plaintiffs accident nor had 

actual or constructive notice. Plaintiff opposes. 

I. Backgruund 

Plaintiff Michelle McGuinness avers the following. On March 20,2005, she entercd a 

Duane Reade at approximately lpm to re-fill a prescription before heading to an afternoon get- 

together. While walking down isle two, she suddenly slipped and fell landing on her left knee. 

Following her fall, plaintiff avers she saw something on the floor that appeared to be watcr. 

However, upon closer inspection, she noticed that it looked like Vaseline or some type of clear 

shampoo. There were no witnesses to the accident. Plaintiff avers she did not see the substance 

prior to hlling and did not know how the substance got there. 

Plaintiff claims two Duane Reade employees knew that the substance which caused hcr to 

fall was on the floor in isle two, prior to her accident. The first was a cashier named Marissa 

Pantoja. According to plaintiff, after she fell, she approached the front counter and spoke wilh 
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Marissa. During this conversation, plaintiff avers that following her explanation as to how she 

fell, Marissa told her “there is nothing there [because] we just cleaned it up.” Plaintiff then asked 

to speak with the store’s manager Charles Lopez. She avers Lopez gave her a hard time and was 

obnoxious. When asked whether Lopez was aware of thc substance prior to her fall, plaintiff 

stated: 

A: ‘l‘he only thing that indicated to tne that he knew was that he was awarc and said, 
we are getting it cleaned up, do you want me to use my hands to clean it up? So it 
made me think he was aware of it. 
He said that after your accident? 
Yes. When I asked him why it hadn’t been cleaned up, if the cashier knew it was 
already there, why didn’t he clean it up already. 
Did he respond to you? 
He did, he said we are getting to it. Do you want me to use my hands to clean it 
up? We are getting a mop. I think it was inappropriate, I told him so. 

Q: 
A: 

Q: 
A. 

EBT of Michelle McGuinness p. 39. Plaintiff then requested that an accident report be filled out. 

Lopez refused and offered to call her an ambulance. According to plaintiff, if she agreed to 

emergency care, Lopez would then fill out the report, Plaintiff refused because shc wanted to go 

to hcr rcgular doctor. She then left to attend a party and did not see her regular doctor for several 

days. Neither Marissa nor Lopez testified in this action. 

II. Conclusions o f l u w  

It is well established that summary judgment may be granted only when it is clear that no 

triable issues of fact exist. Alvarez v. Prospect Hosp., 68 N.Y.2d 320, 325 (1 986). The burden is 

upon the moving party to make aprimajacie showing of entitlement to summary judgment as a 

matter of law. Zuckermun v. Cily uf New York, 49 N.Y.2d 557, 562 (1 980); Friends of Animals, 

Inc. v. AssucialedFur Mfl.~., Inc., 46 N.Y.2d 1065, 1067 (1979). A failure to makc aprirna.fcrcie 
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showing requires a denial of the summary judgment motion, regardless of the sufficiency of the 

opposing papers. A y o f e  v. Gervasio, 81 N.Y.2d 1062, 1063 (1993). If aprima facie showing 

has been made, the burden shifts to the opposing party to produce evidentiary proof suffjcient to 

establish the existence of material issues of fact. Avarez, supra, 68 N.Y .2d at 324; Zuckermm, 

supra, 49 N.Y.2d at 562. The papers submitted in support of and in opposition to a summary 

judgment motion are examined in a light most favorable to the party opposing the motion. 

hfarti~ 17. Brigg.~, 235 A.D.2d 192, 196 (1 '' Dept 1497). Mere conclusions, unwbstantiated 

allegations, or expressions of hope are insufficient to defeat a summary judgement motion. 

Zuckrrman, supru, 49 N.Y.2d at 562. Upon the compktion of the court's examination of all the 

documents submitted in connection with a summary judgment motion, the motion must bc 

denied if there is any doubt as to the existence of a triable issue of fact. Rotuba Extruders, hc. v. 

Ceppos, 46 N.Y.2d 223,23 1 (1 978). 

Liability in a slip and fall action requires proof of a dangerous condition and that the 

defendant had actual or constrictive notice of the condition prior to the fall. Ncrvedo v. 250 Willis 

Avenue Supermarket, 290 A.D.2d 246,247 ( I"  Dcpt 2002). For coiistructive nolice to exist, tlic 

condition must be visible, apparent, and exist for a sufficient length of time prior to the accidcn t 

so the defendant's employees can discover and remedy it. Gordon v. Americun Museum of 

Nalural Hi.story, 67 N.Y.2d 836, 837 (1986). 

Plaintiff argues the hearsay statements of Marissa and Lopez create an issue of fact as to 

whether Duane Keade had constrictive notice of the alleged dangerous condition. Although 

hearsay can be used in opposition to a summary judgment motion, it will not create a triahlc issuc 

of fnct where it is the only evidence submitted. Candela v. City ofNew York, 8 A.D.3d 45,47 
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(lst  Dept 2004) citing Nmarez v. NYRAC, 290 A.D.2d 400,401 (1” Dept 2002); Nuvedu, 290 

A.D.2d at 247. A hearsay statement made by an agent is admissible against his employer under 

the admissions exception to the hearsay rule where “the making of the statement is an activity 

within thc scope of his authority.” Candela, 8 A.D.3d at 47 quoting Loschiavo v. Port Aufh. ,  58 

N-Y .2d 1040, 1041 ( 1  983). A store manager has the authority to bind his employer through a n  

admission made as an agent on the employer’s behalf. Candela, 8 A.D.3d at 47 citing Nmcdo, 

290 A.D.2d at 247 (store manager’s statement admissible on issue of whether defendant store 

had actual knowledge of allegedly hazardous condition). 

Here, Marissa’s hearsay statement is inadmissible. Plaintiff has offered no evidcncc to 

show that making such a statement was within tlie scope of her authority. Conversely, Lopez’s 

statement, since he is Duane Keade’s manager, is admissible on the issue of-whether dcfendant 

knew of the alleged dangerous condition prior to the accident. However, Lopez’s ambiguous 

statement is not enough to defeat this motion. Candela, 8 A.D.3d at 47; Navarez, 290 A.D.2d at 

401; Navedo, 290 A.D.2d at 247. Plaintiff does not offer any other admissible evidence on thc 

issue of notice. There were no witnesses to the accident. No accident report was filed. Neither 

Marissa nor Lopez testified. Consequently, plaintif1 has failed to raise an issue of fact warranting 

a trial. See Pascarella v, Sears, Roebuck and Co., 280 A.D.2d 279 (1” Uept 2001) (summary 

judgment propcr where plaintiff failed to submit competent evidence that defendant had either 

actual or constrictive notice of alleged hazard); see a h  Nuvarez, 290 A.D.2d at 401 (smimaiy 

judgment appropriate where only evidence linking defendant tu alleged accident was hearsay 

report); cfi Parra v. 167 Allison Meat Corp., 7 A.D.3d 45 1 (1” Dept 2004) (summary judgment 

denied where plaintiff offered testimony of store employee as to alleged hazardous condition); 
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Navedo, 290 A.D.2d at 247 (summary judgment denied where in addition to plaintiff's hearsay 

statements, witnesses' deposition testimony established store manager was present, responded to 

accident, spoke with plaintiff, and filled out accident report). Accordingly, it is 

ORDEREL) that defendant's motion for summary judgment is granted and the complain1 

is dismissed; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

ENTER 

DATE: April 11,2008 
New York, NY 
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