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UNIVERSAL BONDING INSURANCE INDEX NO. 

PART 35 

- v -  

ALL AMERICAN BUILDING 

MOTION DATE 

MOTION SEQ. NO. 00 I 
4 - I r-ok 

MOTION CAL. NO. 

The following papers, numbered 1 t o  were read on this motion toi for &6m 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits - -. - 

p,$ $1 !.).it.., 

N!:;+ j ';, PQUN7-i. (:;/ Q : I J ,  ,. , 1 I ': 

!,,t,:, , d,'lCl. 
!,(.., , " i  41 

f.',. 

Cross-Motion: $ Yes NO 
7;t z(& 

s t !  -3 "s&PGE 

Upon the foregoing papers, it is ordered tha t  this motion 

-,. 
Bascd on the accompanying Meinoraridiini Dccision, it i s  liereb 

ORTIERED that dcIndaiits' inotion to dismiss the Coiiiplaiiil for I'dilure to serve [lie 
defendants withill 120 days after the comiiiciicellient ofthe action is denicd. And it  is l ~ u h c r  

ORDERED that the branch ofplaiiitiIf s cross-motion to deem thc Affidavits of Service upon 
Joseph 1. Torres and Priscilla Torres timely, rzuncpro ~iazr, is denied. And it is furthcr- 

ORDERED that thc branch of plaintiffs cross-motion [or an cxteiision of t h e  to SCIYC the 
Tiidividual Defcridants is granted, arid plaintiff shall effect servicc upon said individuals within 45 
days of the datc or ser-vicc of this ordcr with notice of entry. 'fhc Court notcs that at oral argument 
011 April 15, 2008, plaintilf's counsel proffcred new Alfidavits of Service upon the Individual 
Dclbridants at their cun-en1 add]-csses. SLIC~I Affidavits of Service are dccmed tinicly filed, r~urrc*pr.o 
lune, unlcss the Iridividual D e h d a n l s  move lo cliallenge such Affidavits witliiri 20 days of lhe datc 
ofthis ordcr. Arid i t  is lirrther 

OKDEFSL, that the parties appear for api-eliminary confcrence i n  Part 35 on August 5,2008, 
2 : l S  p.in, And it is furlhcr 

OIWERED that tlic plaititiff slid1 servc a copy of this ordcr w ~ t h  noticc o l  entry upon a11 
parties within 20 days of entry. 
Iated: This coiistitutes the decision and ordcr ol-tlie Court. / ,, 

4& 8 
Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 
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- aga i i i  s t - 1) EC‘ I S I ON/ORL) E I< 

ALL AMEKlCAN BLJII.nlNG & DEVET,OPMENT 
(.’ORT’. , S E R ROT CON ST RU C:‘I‘TON, IN C‘ . , 
JOSEPH I .  TOIUIES, PRISCILLA ‘I’ORRES, 
JOE rl’011111.7S, SR. alld ANNA TORRES, 

MEMORANDTJM I>IIClSION 

T I ]  this aclion fbr contracluril and cmiiiioii law indcmni ficalion. defendants All American 

Building 62 Devclopnicnl C‘orp., (“All AnIcrIcui”), Sel-rot C‘onsti-uclioii, Inc., (“Scrrot”) 

Anna ‘I‘ones (the “Iiidivid~ial Dcr‘cndants”) (collectivcly, the “Individual Dcfcridants”) move 

pursuant to C‘I’LR 306-17 to dismiss the Complaint of  the plaintiff” U~iivcrsitl Honding Insurnlux 

Company (“plainliff ’), for fiiilurc to scrve the Stiriiriioiis and C‘cxiiplainL tipon tlic Inclivid~ial 

According to tlic C‘oniplaiiit, Seirol entercd into a contract w i h  h e  New York City 

Hoiising Authority (“NYC‘TTA”), the 1’i-c)jecl Owncr, rclatiiig to a project linown as “ ( h w i i o i -  

Smith Hoiiscs” (tlic “I’rojecl”). NYCHA m d  Stale l+’inance LLIW rcquircd that Serrot provide 

~reqiiest of dc~cndants, “in the pciid suiii or‘$1,73G, 143.00” naiiiiiig Sen-01 as principal a i d  

NYC‘T4A as obligcc. 111 coiisideralion of lhe sccurity causing (lie bond, the lllclividual 
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Delkndwts, AI1 Amcricaii f i ~ d  Serrot cntcrcd in to  ;I "C;cncral Inticmni ty Agrccment" with the 

plaintiff oii Fchrux-y 24, 1938 ( h e  "Inderniiity Agrccincnt"). 

When Scl-rol failed to complete the work, plaiiiti IT iiicun-cd $5 17,393.18 in coniplction 

costs in conncclion with the l'roject. Plaiiitin'nlso inciir-r-cd $ 1  14'93 I .39 in professional md Icgd 

expenses in connection with thc Pmjcct. To date, pl:iinliff sustained losses in lhe alnount o f  

$072,324.77. Plaintiff's first ciiiise of action sccks contrncliial indcmnificalioii based on tlic 

Tiidciiiiiity Agrccmcnt, and (he sccunrl C:LLISC or  xtioii sccks coiiiinoii-lxw indeninifricatioii b:tscd 

on t he si 11-e t y-pri iic i 1x1 I rc I at i o nsli i p cx i s t i rig belw een 13 1 ainli 11 and S eimt, 

I-' I a h  t i Ks ' J ti s t an t Mot i oil 

Accoidiiig to thc Individual Defendants, plaintiff filcd its Complain1 on May 35, 2007. 

Plaiiitilf served the C'orpor-atc Dcl'endaiils by servicc upoii tlic Sccrctary 01' Slate. 13y stipiilntion, 

plaintiff extended clei'eiidants' t imc to answer the C:omplaint i int j l  October 5, 2007. Accordingly, 

defcnclaiits scrvcd thcir Answer on October 5, 2007. 'I'liereiikr, ciefkndants aincnded heir  

Answer as of right, whcrcin h e y  allegcd that thcrc w;is no j i i r isdi~t i~i l  ovcr thc 1ndividii:il 

Defendaiils due to the lack of pcrsoiial service of thc Coinplaint upon hm. A prinl-out oi' thc 

County C?lcrk's liides Miiiiite Book dated November 28, XI07 indicates thal 110 aff?davits of 

service ol'the SLiliiiiioiis i d  Complaiiit regarding the Iiidividiral IkIkidants wcre ever liled, 

Since servicc of tlic Suiiiiiioiis and C'oiiiplaint W;IS not mnde within 130 days ol'cuiiimeilccillcril 

of'llie actioii as rcquircd under CPJ.,K .?OC;-l-r, all ciluses of action ag:tilist thc Inctividuul 

I )c fcndan t s iiiiis t be dismisst.d. 
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P 1 ai 11 1 i 1'1" s 0 ppos i tion and C'i-oss- Mo t i 011 

Pluiiiti1'~opposcs tlic motion and cross iiiovcs piu-suant to C:I'LIC $2001 iuld $2004, LO 

ciire and dccui thc late liling of tlic :il'lidavits of scrvicc for Joseph I. Torres arid I'riscillii Toi-rcs, 

timely I I I I I ~ L '  p r ~  tzm:.  and piirsiiriiit to CPLR $306-b for good cause shown and/or the inkrests 01. 

justicc, an order extcncling plaintilY's timc, H I I Y I C :  pro  /111ic ,  to scrvc the Suiiiiiioiis and C'omplaiiit 

tipon dcfcndants Joe Toi-res SI-. iiiid Anna Toi-rcs L i i i t i l  ;I dale iiot lcss t h i n  00 drrys l iom tlic kite 

of'tlic C?OUI-~ 'S  decisioil. 

As to .loseph I. Torres and Priscilla lurres,  ;1 proccss scrver servcd thcse del'endants 011 

August I O ,  2007 at 9 Ilillcrcst hveiiiic, Doiiglaston, Ncw York (the "r)ougliisloii, Ncw York 

addrcss"). Sei-vice was effectiraled upon these dcfcndants by %ai I mld mail" sei-vicc, by affixing 

h e  pleadings upon the d ~ ) o r  of their dwclling 011 August Oth, and mailing same 011 August I O t h ,  

aIter tlircc Linsiiccessliil attempts at personal delivcry on Aiigiist 3"', August 6"', arid Aiigiist 9"'. 

When plainlifF cliscovcred that tlic affidavits ol'scrvice werc not llled pi.irsuaiit to CPLR @3OS(4), 

plaintiff filed h m  on Deceinbcr 7, 2007. LJntil then, plaintiff believed that the proccss scrvei-s 

tlled the aI1iclavits of service with the Clcrk. AIthoi~gh such affidavits wcrc no1 limcly filed, this 

lale Iiliiig is a mere iixgularity und docs not give risc to a jurisclictionnl defect. Thc staliite of  

liniitations has not cxpii-ed 011 plaintill's ca~ises oi'action, rind therc is no prejudicc to these 

dcfcndants in allowing [he lalc 1lling. 

AS to Joe '1'011-cs Sr. and AI1113 Torres, 3 process servcr attcmpLed IO serve then-I 011 AllgLlst 

7 ,  2007 a1 1 1 GO Winterville Strcct, L)eltoni1, Florida (the "Dellona, Florida riddi-as"), which was 

provided i n  the hdeiniiity Agreement. 'I'he proccss server completed affidavits of due diligence 
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after atlcinpls to serve tliese (-Iel‘cnd~ints on August 7, 2007 wei-e irnstrcc~cssllrl, and iiidiciilcd 

Linknowti at aclclrcss” (311 tlic affidavits. L L  

Appi-oxiniatcly oiic month therealter-, oil Scptcmbcr 6, 2007 counsel h i -  delkiirlants 

reclucstcd an cxlcnsion or time to answer h e  C:‘omplaint. Plaiiiti ll’s cc~tinscl granted {he 

cxtciision. Counsel fui- plaiiilir~.rcfrained from 11iiiki11g a iiiotion to  cxtend h e  liiiie to scrvc Joe 

Torres Sr. and Anria Torres, hecause coullscl was under the impression that a .j urisdictioiial 

dcrciisc would not be raisc-d. 

Since thc social security niimbei-s 011 the Indemnity Agreenlciit arc invalid, plainti Ills 

attempts to locate Joc Torrcs Sr. aiid Anna Torres have been hindei-ed. FLirtlicr, Joe ‘l’oiies SI-. 

appcars to iise h i r  diffcrcnt aliases. Also, it is iinclcar whether Joe T o m s  Sr. and Anna Torres 

still I-csidc togcthcr, since some recent piiblic 1-ecor-rls list Joe Torres SI-. as Ixiiig single. And, 

plaintiffs coiiiiscl recently discovei-cd two Florida addi-esscs whcrc these two defcildants may be 

residing. 

Sucli difficully in locating Joe ‘I’on-es SI-. a i d  Anna ‘I’oi~es constitutes good caiisc (br 

graiitiiig plaintill‘additional lime to scrve such del‘cndants, I I I J I I L ‘  pro lmtic. 

In addition, tlicrc will bc no Ixjuclice to these del‘cndaiits as h e y  have bcen oil iioticc 01‘ 

this action, aiicl arc rcpreseiiled by counsel, who scrvcd an answer on thcir behallk. 

In  nny everil, ;in cstciision ~)l‘liiiic to scrve the plexlings L I ~ C ) I I  Jue Tori-cs Sr. and Anna 

‘I’nrrcs should be graiitcd i n  thc inlercst ofjuslice. Plaintiff Iias :i meri(or+ious claim l b r  

i nd e iiiiii li c i i  1 j o 11 13 u rs ti an 1 to t lit: Inclc t i l  i i  i 1 y Agreein c I I  t , I i i add i 1 io 11, si lice t I I  c st nt 11 I e o l‘ 

1 i m i tat  i (3 i 1 s Ii as i i  o t ex pi red, p I ai 1.1 ti ff co 11 1 cl re-co 1 i I I 11 c ii c c ;in ;IC t i o 11 ag ai ii s t t 11 c i i i  . I1 w o ~i I d t Ii 11 s 
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scrvc tlic interests oi'judicial economy to grant plaintiff x i  cxtcnsion of  time to serve such 

de it. I1 d ;uil s . 

I)  d'c 11 dat i t s ' I< c 17 1 y and 0 p pu s i  lion to C rc) s s- Mot i o 11 

In opposition to tlic cross-motion and in 1.iii-tlicr slipport of its niotion to dismiss, 

clcfcnclmts argue that the plaintill's application to deem the af'lidavits 0 1  service irpon .Ioscph I .  

'I'orrcs and I'riscilla l'oi-rcs l.iriicly filcd, I I ~ / / M '  pro [iiric, lack meril. Accoi-ding to  the affi'fidavil 01' 

.Iosepli I.  Torres, lic and his wili: scparatecl in  1905 and have not lived Logcllici- siiicc tlieii, iuicl 

have obtililicd a jwIg1iient oi-'divorce in 2000. Joscp11 I .  'I'orrcs has not lived at thc 13(0~1glaston, 

New Y orli address in alimst eight years, m d  Priscilla 'for-rcs has iicver lived there; Joscph 

moved to that address alter he and his wife I'riscilla had  iili-cndy scpai-ntcd in I 905. Tliercallcr, in 

April 2000, Josepli 1. 'I'(-)I-I-cs sold tht: housc at tlic I)ougl:iston, New York addi*css, and has ~ i o t  

livcd there since. In support, defendants attach 3 copy of h e  recorded mortgngc daled Mnrcli 25, 

2002. F~irtlier, .lcxcph 1. Torres denics knowing "Ms. Kniiter" 01' having m c l  anyone by that 

JIBIIIC. 'l'hiis, there is no 17asi.s to decm Ll1c ni'liclnvits of service ;IS I O  ihcm tiiiicly filed. 

Additionally, the allidavits alleging service upon Joscph I .  'I'orres and Priscilla 'I'orres iirc 

deiiioiistrably fdsc.  Del'endants' counsel's legal secrctnry submits 311 aflidavit attcsting that when 

she visiled the liousc ricigtiboring the Ihuglaston, New Yolk addrcss, a "Luciano 1)aiiio" slated 

that she knew the rcsidcnts of the subject address, and conlinncd h i t  .loseph Ton-cs did not live 

thcre. Thus, as service h i ts  not bccn made upon .loscph 1. 'l'orres and PI-iscilla 'I'orres, p1~ii11tiiT 

must he cleeiiied to be sccking ;in cxtcnsion of hi ie  to s c i w  Joseph 1. 'I'orres :ind Priscilla Ton-cs 

since they have not Ixcn served. l:urtlier, plaintiK lins demonstrated 110 diligcncc in atrempting lo  

ascertain he i r  currcnt adcli.esses. Instcad, pliiintilf 1-clicd 011 mi address givcii 011 ;I conlrnct ten 
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y c x s  ago. ;111d has sdmiilted :iliidavits allcging “ii:iil aiid ni;iil” scrvicc upon said ;iddrcss 

withoiil any attenipt tu nsccrtain its accuracy, other than diihioiisly citing conliriiiation by an 

allegecl iicigliboi-, a “Ms. Kantcr?” whose description, addrcss, aiid lirst iiamc arc not h’ ’ IVCIl.  

As to doc ‘l’orres Sr. i i i i d  Atilia ‘l’orrcs, plaintil’f has friilctl to clcmunstralc any d ~ t .  

diligence i i i  attenipling to scrvc them. Additionally, according to the al’fidavit o f  .Joseph I .  

Torres, “ h e  nllegatioiis cont:iincd in Ihe Cross-Molion qat-cling my jxircnts [.IOU Torres Sr. mil 

Anna Twi-cs I using aliases or  miilliplc idcntitics are unli)iindecl iiiicl witi-iic,” 

Add i 1 i o 11 ;i I I y , p 1 ;I i 11 ti f I‘ l.:ii 1 cd lo cs la ti I ish the Iller i Is o 1‘ its act i o 11. ‘ I  ’h c C o in p I ;I i 11 t c u 11 t ;I i I IS 

oiily sell-sel-viiig statcmcnts of (he plaintiff 311d schedules generated by the plaintiff rcgardiiig the 

hrcnch thcreot, and ~ht: di1111ttgcs dleged 10 have bee11 incui-rcd p~ i i -~~ ian t  therelo, without 

attaching iiny ndi~iissit~le evidence of such alleged breach or damagcs. ‘I’hus, ;in extension of 

tiinc rbr pl:iintilT‘to eflkctmtc scrvicc is unwarrnnted citlicr foi. caiisc or in h e  inlercst ofjusticc, 

and the C‘omp1:iiiit inust bc clismissd piiiwmt to C P L l i  $306-b. 

Plaintill’s Reply in  Siipport of Cross-Motion 

111 I - C ~  I y , p 1 aiiit i ff argucs 1 ha 1 cl efciidan t s ’ op p o s i li 011 papers a c cc 11 t 11 at e w 11 y p 1 ai ii ti 1‘1’ 

should have aciditional timc to serve thc Individual L)ek:ndaIits. Uiitil receipt oIdcli;.ndants’ 

opposition, plaintiff had no reason to question the scrvicc of process 011 Joseph I .  Torres and 

Priscilla Ton-es. ‘Tlmc dcl’cndants wcrc sci-vcd at the L)ouslaslon, Ncw York acidi-css listed in the 

Indemnily Agreeiiiciit. ‘Ihe process scrvcr swore lhese dchidaiits wcrc properly scrvcd hy “iiai1 

and iiiail” service after thi-cc iinsuccessfLi1 attempts to scrve them a l  this addrcss and afier 

confh i ing  wilh ;i iiciglibor that these defciidants I-csided at this adclress. Tliat these defendants 

did nul livc ihci-c docs not diminish plaintiff’s rig111 to rely upon i t s  process server’s al‘lidavits of 
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s e 1- vice, 

Morcovcr, Ilic affidwi t of Narine Siimrah lacks p~-obativc value :is t o  wlicthcr dcf'cndrunts 

did not livc at the Douglaslon, New York address. Suinrah's avcnncnts that a pcrson namcd 

Luciaiio naiiio "conl'ii.med that Joseph Toircs clocs not livc at that addrcss" is simply hearsay. 

Similarly, tlic rccordcd niortgage only provcs that tlicrc is a niortgagc 011 thc property, irnd is not  

pi-ooIllii~t Joscpli I .  Toi-res did not reside at the Doirglaston, Ncw York xldrcss in Augusl 2007 ;is 

;t Lciiaiil o r  lcssui.. 

Rather Ihan hold ;I travei-sc licaring to resolve h e  issue of service, in the iiitcrcst o f  

judicial ecoiioiiiy and .judicial rcsoiirces, the C'oiii-t can $rant the cross-molion and extciid 

plaintift's lime lo sei-ve all tlic Individual Defendants. ExtclidinS plaintiff's time to serve wil l  iiot 

prejiidice Ihe Tr~lividual Defendants and tlic statutc of liniitalions will not ix i i  i i i i t i l  April 2000, 

and cven hen ,  only Tor a portion of the siiiiis soitglit in this action. 

As lo the merits, this action is based oii dcfendants' obligation to indemnify plainti IT, n 

Surety, for the losses plaintiff sustained by reasoii of surcty bonds plaintiff issued on behalf o E  

Seimt. 'llie Individual Defendanis, along with the C'oipoi-atc DcFciidanls, executed tlic Indemnity 

Agrccmcnt. None o r  the dcfcndaiils deny signing the Indemnity Agrecincnt, and pursuant to 

parngraph 3 tliereol; each dcfciidanl jointly arid scverally rigreed to indciiinify plaintil'f h i l i  

certain Iosscs iricurrcd. At the tiiiic this aclion was commcnccd, ciicli dereiidaiit was obligalecl to 

indemnify plainti I'I' lbr $632,324.77. Nor do the Cui-pot-atc Dcl'cndaiils challenge this C'ouil's 

jiii-isdictioii ovcr h e m .  Thus, ij'tlie cross-motion is si-antcd, [lie entire Lictioii will not be 

dismissed siiicc llic claims agaiiisl the Corporale LkTenclaiils will rcm:iin. Ax the stattitc of 

limilations against tlic Individual i ) c f c d m  have iiot cxpircd, pliiiiitirl- is not lxirred from 
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coiniiicnciiig CL iicw action Ligainsl [lie Individual DeCenclant~. There is 1-10 i-eiisoii to liavc two 

aclions pending behi-e [he same court. 

Addilioiially, l~laintill's couriscl's attcmpts to locate the currciil address for Joe 'I'orres SI-. 

and Anna Toii-cs showed that Joc Torres Sr. is also known as Jose 'l'oi~cs, Josc I ,  Torres, Joseph 

Torres, m d  Joe liobles. 

A iia 1 vs is 

P L1 rs LI 3 I1 t to c: I' LR 3 06 - b, 

Scrvice of the siiiiiiiicins and complaiiil . . . shall bc madc within one hiiiidi-ed (wcnty days 
after tlic liliiig of the siiimioiis and coinplain1 . . . . If service is not iiiadc iipon a defeiidiint 
within the lime provided in this section, the court, iipoii inotion, shall disniiss tlic action 
without prcjudicc :is Lo that defkndant, o r  iipon good cause shown or in  the interesl ofjustice, 
extend the tiiiic for scrvice. 

T~ILIS,  plaintiff was requil-ecl to  scrve the Individual Del'ciiclaiits within 120 days oltlic tiling 

on May 25, 2007 of 1he Suiniiioiis and Complaint, i v , ,  i i o  1:itcr than Seplembei- 22, 7007. Having 

fiiiled lo do so, in ordcr to gct an exteiisjoii oftinic to serve ciereiiclant, plaintiffniust establish citlicr 

that i l  had good caiisc for tlic hillire to scrvc ttic Individ~ial L)denclants within 130 days, 01- that the 

Courl slioulcl grant tlic extension 01 tiiiic to scilre said defeiidaiits in thc intcresl ofjustice (Slci[c 11 

& I / u ,  185 Misc 2d 549, 713 NYS2tl  262 [Supreme Court, Albany C'ouiity 20001 ci[i/zg Bi/sZer- I' 

C'orhctt, 259 AD2d 13, 14-15 [4th Dept 19991). 

To cktcrminc the exislencc of good ciilisc, so 3s lo grant aii extonsion of lime to scrvc llie 

hdividual Dcfeiidaiits with lhc Summons and ('oniplaiiil, the f'ollowing lhree factors arc considcl-cd: 

( 1) tlic rcasonablcness olplaiiiti Tf's efforts to crrcct scrvice; (2)  prejiidicc to the dekiidaiit duc to lack 

of timely service; and (3) wheher plainti Ff niovecl for a11 cnlargemeiit ortime to scrve ( S t l i t E  1) Sc//ir, 

185 Misc 2d 549, 7 13 NYS2d 202 [Suprciiie C'oui-t, Albany Counly 2000]). 
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‘I’lic interest 01 jiisticc standard for extending time to serve ;i ckkiidarit rcqiiircs a judicial 

analysis of the F x t i r d  scttiiig ol’the case aiicl a balancing ol‘tlic coiiipcting intcrcsts preseiiled by tlic 

parties; thus, a courl may considcr dilisence, or lack tliei-eel; along with any ot lm relevant factor in 

making its delemiination, including cspiralion of the statutc ol’ liinitations, tlic meritorious naturc 

ofthe cause olaction, the Icngth o~clclay i n  service, lhe promptness o1a plaintiffs requesl for the 

cxtension urtimc, and prcjdice to clel‘ciidant (dc Vrics 1 i ~ f ~ ~ i i . ~ ) I ~ o l i / ( i i /  Ti-aii,sil Ai/th., 1 1 ALI3cI 3 13, 

783 NYS2d 540 [ I “  Dcpt 20041). 

To cstablish [lie requisite good cause, reason:thIc diligence in atieiiipling scivicc musl be 

showti, hut the interest oljusticc is a broadci- standard, which does not 1-equii-c a showing of guod 

cxise, and perinits the court to consider many factors (LY/x i l / i  Zrrck, 36 AD3d 4 IO, 820 NYS2d 19 

1 ’I Dcpt 20071 citing k/(~:d 1’ L % / ~ ~ & i ~ ~ r i u ,  24 AD3d 1 142, SO6 NYS2cl 783 [ZOOS]). As the C‘ourt of 

Appeals noted i n  J,,cndc.r vMrrro/tcy, Poiiziiii & LY~w/c~v- (97  NYZd 95, 104, 736 N Y  S2rl 201 1200 I ] ) ,  

[tie Legislaturc gave [tie coiri-ts two scparale standards by which lo iiiwsui-c an npplicaliuii IOI- ;in 

extensioii oltiiiic to serve ( WirEeium v Urii6cd Tr-ric~ltiilg, f / ic . ,  300 AD2d 184, 752 NYS2d 640 [ 1”  

Dcpt 20021). Diligciicc is simply oizc q f / i i l i i i . ) ?  ~ ~ l ~ ~ ~ ~ ~ i / i ~ ~ ~ i ~ ~ t o / ~ s  as “intcrcst ofjiistice” is iiitcnded to 

be a11 “additional and broader standard” to accoiiiniodate late sci-vicc tha t  might bc due to mistake, 

corililsion or oversighl (ii/. at 104-1 O S ,  736 NYS2d 2!)l (ciiiphasis added). 

11 is notcd, Ilowcver, that thc I’ailure to limcly lile h e  affidavit of‘scwice is ai1 ii-i-cgularity thnl 

may bc properly cured by clcciii iiig i l  lilcd i z i ~ i i c p m  t i i / i c*  (sc’c: 13~11 v / l~ , l / ,  h’lil//ic/i, K ~ L ‘ E  & Gi+cc./r, 246 

AD2d 442, (i(il( N Y  S2d I77 [ I ”  Dcpl 19981, c-ilirig / - ’ ~ I / Y / c ~ I u  1 1  c’oi/t/Lj~ ~ ~ ~ N ~ / . w ~ / ~ / ,  228 AD2d 422, 643 

NYS2d 637 [2d Dept 1996 I ) .  Actions which I~ave been otherwise properly coiiiiimiccd hy scrvicc 

. . . “c;iii~ic~l ~liercalicr bc defealed sitiiply by re;tsc~i ol’a bclalecl filing orpl-nnfofservice” (Pirrac~hi  

3 
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1.1 C O I ~ H ~ ~ T  (?/-N[l.SLS(1/4, 228 AD2d 422, 643 NYS2d 637 [2d L k p t  19961 ritiiig J , ~ o i c w . s ~ c ~ ~ ~  1’ Kii i~/orv 98 

AD2d 300, 306, 47 1 NYS2d 573 11‘‘ Dcpt 19841, r!Oif OS N Y 2 d  804, 4‘13 NYS2d 127; Toi(loiisL1 11 

Cliuiidkr, 5 Misc 3d 1005, 798 NYS2cl 714 [ SLilvciiic Churl, New York C‘owity 2C)04][~whcrc 

Al‘fidavit of‘ Scrvicc was not timely lilcd in t h i s  action pursuant lo CPLK Lj 3(38(2), coiirt hcld that 

“Rascd on C‘P1,R provisions and cnsclnw, this Court is empowet-ed to correct such n rlc r i i i / i i / / / i / . y  

deficiency hy deeming tlic Affidavit of Service liled / / i / i i c p i w  / i ( i i c ,  whcre there \viis no ~~i-cjiidicc 

res11 1 titig h m  “1 his procedural irregulxity”]). 

‘1’0 the extent dcfcnd:ints’ motion to disiniss plainliff s Complaiilt is premised on the Lict 1ll:it 

the Al‘lidavits of“iiail a i d  mail” service upon .losepli I. T o m s  and Priscilla ‘I’oi-res wcrc not timely 

filed pui-suant to C’PLIt tj 308(2), such motion is clcnicd (SCC S)(it/I I.’ Zcrck, 36 AD3d 410, 829 

NYS2d I!, [ I ”  Lkpt 217071 L“Based on CP1,R provisions and casclaw, this Courl is empowcrcd Lo 

correct such a rlc: iiiiiiiriziis deficieiicy by dccining lhe ALliclavit of Service liled I ~ I I I I C ’  pro fz/i/c”]). 

Tlic Court notes lhat Joseph 1. Torres claiiiis that neilher he noi- Priscilla Torres 1-esiclcd at the 

Douglaston, New York addi-css at the Ijixc tlic process sei-VCI- attcmptcd service 1ip0l-i them. C’I’LK 

308(4) provides that irpcrsonal service oi‘tlic siiiiiiiions Lipoil the defendant cannot bc accomplished 

under CPLR 3OX(l) o r  (2) wilh ‘due diligence’, then scrvicc may be e k c t c d  ‘by affixing tlic 

summons to tlic d ~ 7 ~ ) r  of either the nctiial place o r  business, dwelling place or iisual place oI‘abode 

within the state ol‘tlic pcrsoii to be scived and by . , . riiailing h e  siiimlions to such person at his 01- 

her I;ist known address’” (L,’//ipir.c 1/13, C‘u. 1’ h! f~ l [ l~ j i i~z ,  1 G X  AD2d S I O ,  S 10, 564 Nk’S2d 232, I)). 

dcwicd 77 N Y 2 d  SOX, 570 NYS2d 489, quoting CI1l.,K 308141). ‘The al‘lidavit of.luseph I .  Torres 

whcl-ciii lie rcfiites the proccss scrveifs allegation ihat the siiiiiiiions and coiiiplaint were alTxcd lo 
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thc door of his residence, is sufficient to raise a qiiestion 01. fiict as to wliethcr tlic ai’lixation 

requiremen1 was satisfied as to him :ind his Irn-icr wi fc, Priscilla ‘I’orres. 

Yet, cvcn assuming lliat scrvicc ofproccss was ddective :is lo such dclbiidaiits, dismissal is 

i i  i i  w arraii led. ‘I  ’ti e C.’om p 1 aiii t aiid s L i h  in i s s i on s i i i  d i c a t e 11 iat 1) 1 ai 11 ti 1‘1‘ 11 as 3 111 c 1. i t c) I- i o LI  s cu n ~ rac  t i i ;1 I 

iiideniiii~icatioii claim. Fiirlher, i t  is uiicontcstcd that the stalute d liniitatioiis has no1 expired on 

p1:iintiff’s ciiiises of. action; thus, if the action wcrc dismissed against tlic Individual Defendants, 

p I ai n I i fTco 11 I d si m p I y rccoi i i rii CI i ~ t :  1 t 1 i s act i o ti nga i tis 1 11 e Ill ti i v i d i i a l  I)c fend ants , w h i I e m ui i 1 t :ti 11 i 11 g 

a s ep arnt e actio I 1 nga i i i  s I t 11 e rem ai 11 i ti g Corporate Dc I i- I 1 d a ii 1 s, 111 c rc by i i i  ai i i  1 ;i i t I i I 1s t w o s cp ai-:i 1 e 

iiclioiis ai-isins out of the same occLii-rcnces aiid transactions. Service tipon s~icli dcI’cndiints a1 the 

Douglaston, Ncw York address provided in the Iiidciiiiiity A~reeiiieiit was clue to plainliff s iiiipi-opcr 

assumption that Ihc Individual Defcndanls slill 1-esidcd at such aclclress. However, i t  was reasonablc 

Ibr plaintif’fs counsel to I-cly upon the address oF.loseph I ,  Torres, and by extension, his “spoiise” 

Priscilla ‘l‘uii-es, pi-ovidcd in the lndcimiii I-ication Agi-ecmcnt, as well ;IS the addi-csscs of Joe ‘I’on-cs 

Sr. a i d  Aiiiia Toi-rcs, also pi-ovidcd i n  the Incleiiini ficatioii Agi-eeiiiciit. According to plaintifr‘s 

couiiscl, attempts wcrc made lo locate Joe Torres Sr. and h i i a  Torres Lo no avail, due to lhc 

variations in Joe Torres Si-.’s name and because the social sccLirity i~iiiiibcrs provided in the 

hcleiiiiiity Agrccmenl were incorrect. Fui-thcr, [lit: application lo sei-ve said dcfendaiits was filed less 

tlian three months a k r  the 120-clay period expired (cj.’ Pu,sridn 11 PPI~IPZ ,  [ 1” Dcpt 20071). Aiid, il 

appears ~ h a l  such defendants, who are reprcscntcd by coiiiiscl, will not siilTcr any prcj iidicc 3s 3 resiilt 

ofplaintiffs late scivicc of [he pleadings at thcii- current adtii-ess ( l/JJidc/iiu/i ~ ~ B r - / / - b i ~ l  Trzid(i//g / / I C . ,  

300 AD2d 1x4, 752 NYS2d 040 [ l ”  ncpt 20021 [cxtcnsion ortime to serve pleadings slioiild have 

hcen granled in interest ofjustice, cvcii ifplaintiiTs’ counscl failed to excrcise diligeilcc in his efhrts 

11 
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to scrvc clcr'ciiclniit arid cvcii though scivicc was iniproper; original pleaclings gave correct riamc of 

clcl'ciiclaiit arid service ofwroiig parly was d ~ i e  lo inistake, co i lh ion ,  or oversiglit]). As such, in Lhc 

intcrcst ol'jlisticc, thc ('ourt cxcrcises its discretion 10 extend the timc wit11111 wliicli plnintil'f iii~ist 

serve [he S~imiiions m t l  C'omplaiiit against .loscph I .  Torres and Priscilla Torres. 

'1 'here fore, de rend ants ' 111 o t i o t i  lo d i s m  i s s 1 he Corn p I a i 11 t rei- h i  1 11 re to scrvc tli c I1 i clivi d LI ;i I 

DeI'cndant-s within 120 days aftcr the ~ ~ i i i m e n c e m e i ~ t  ol' tlic action is dcriicd. 'I'hc hriiiicli o f  

plaint ill's c i - u s s - ~ ~ i u t i o ~ ~  to decii) tlic Afl'idiivils orscrvict: iipuii Joseph I. TOI-I-cs iiiicl Priscilla Tiirrcs 

tiiiicly, t i i i / i ( ' j w o  / u / i ( ~ ,  is dcnicd. The bi-ancli oI'pIa1iiti W s  cross-iiiotion Ibr nn cttcnsion of [init: lo 

scrvt' h e  Individual Def'endants is grantcd, atid plaintifr sliall efkct sci-vicc iipnii said individiials 

within 45 days orthe date ofscrvice of h i s  orcier with rioticc of entry.' 

'I'he pal ties appcar [or a prcliniinary conreer-elice i n  Part 35 on August 5 ,  2008, 2: 15 p.m. 

t'lai~itifl.sliall scrvc a copy orttiis ordcl- with notice of entry upon all partics witliiri 20 clays 

'I'his coiislitutcs tlic dccision and order ot'tlic Court 

Dated: April I S ,  2008 
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