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I f  ) I  I \  -1 LL \ 1‘111 R L11 MORIAL IIOSPITAL, 

I~efendant. : New York, New York 10175 

O K D E K I ~ D  that  the molioii by def’endaiit for summary judgment dismissing the complaint is 
dC.~llCd. 

1)la titii’t‘~c)miiicnccd this action seeking damages for violation of Labor Law $ 741(2) alleging 
tha t  dc:’uidaiir .lolin ‘T. Mathcr Memorial Hospital (“Mather Hospital”), her employer, retaliated against 
I I C I -  h i -  cc~niplaiiiiiig t o  sLipel-visors ahout another nurse‘s erratic behavior and suspected diversion for his 
o f f  11 ~ i s c  of’riieclications prcscrii?cci t o  patients. Discovery has been completed and on June 28, 2007, the 
iiotc of’ i h h i i c  t i ictl. Vather Hospital now moves for summary judgment dismissing the complaint on the 
!!rotincis t h t  pl:iintilI’lias failed to show that she engaged in activity protected by Labor Law $ 74 l(2). 
lclditioiiiill! . MatIicr Ilospital argiics that it had legitimate, non-retaliatory reasons for all actions taken 

:I 1: ;i i 11 5 I 17 I ;I I  I 1 t I  t ‘t: I 11 c I lid i n pl her term in at i o n of e nip 1 o y m e 11 t . Math e r H o sp i ta 1 mai i i  ta i n s the evidence 
\ ; I ) < ) \ \  4 p l n i n t i  1-l’ I\ a s  discharged for t\\‘ice violating contidentiality and the Health Insurance Portability and 
\c,couiitabi l i t \ ,  , \ct of IO04 (“IHIPAA”) standards and for creating a disruptive and hostile environment on 
1 solltll. 

l ) l ~ i i i 1 t i l l  \\‘I\ employed Mather Hospital from April 6, 1987 to March 28, 2005 as a registered 
itii\c. c i \ \ ic i icd t o  I n i t  i South (“3 South”). At the time of her termination, plaintiffs immediate 

\ I I ~ C I  \ 1401 \\ c i \  [)oi ccn ~)iGiorgio (“DiGiorgio”), a registered nurse and Unit  Nursing Coordindor 
“I \(. ’ ’ 1  I ) I (  ~ i o i y i o  icportcd to Loretta c‘. Wagner (“Wagner”), Associate Vice President for NLITSIII~, 
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i (Iiiil~larricd [ ( I  lUi(1ioi-gio t h a t  IIcX;ra\.t~ \vas acting as though he \vas iinder the influe~ice of drugs, was 
~r r i~ i l~ le  t o  L>oiiceiilr:itc on his \vork. had hand tremors and dilated eyes, and was placing patients at risk by 
k’:iil\iiiy thci- i tioi tt.1 i-ccci\ c their medications in a timely fashion. 111 addition, plaintiff informed 
IliC r i o i y i o  tlwt I )e( ira\\ had disclosed to her, in  the presence of several staff members, that he was takiiig 
I ~ t ~ \ ~ . i p i ~ o  ;iiicl Yam\ i identified in  the papers as anti-depressant medications) and was iinder psychiatric 
c;ii ( * .  .\ccoidiiiy to plaintif’l’. oii Scptcinber 5 ,  2004 she was admonished by DiGiorgio for niaking 
c‘oiiipl;iints ;ihoiit I )e(Jix\\ and ayain warned to “mind [her] own business.” Plaintiff contends that also in 
Sq~tcii i l-w. ~ l i c  ;ittcinptcd to put her concerns in  writing. but DiGiorgio prevented her from doing so. 

\ e l  )I diiig to plCtiiitii’f, I ) l ( J l o l  y o  dissuaded her fi-om creating a written record, and informed 
p l ~ l i i i t i t i  to . t o 1 7  \ \ I  itiiig 1111\aI’e staffing reportsiinctdent ieportr, known as “HUMs” as such reports were 
‘ iot p i n y  1 0  do c ~ i i ~  thing.” Spwttically, on October 26, 2004 plaintiff maintains that she was questioned 
h\ I ) I (  ~io ig io  < i \ ) o u t  \ \ i . i t i i i y  too manq H U M s  and was told by DiGiorgio that “what happens on this floor 
\lCo 011 thi ,  11ooi ’ , ind t h a t  ~~laintift’~Iioiild “close [her] eyes and walk away.” 

0 1 1  \ I ) \  cnibci- 7 1 . 3004. ~~laiiitift’hecanie aware that narcotics were given to a comatose patient. 
; i n d  upoii c>\,iiiiiiiiiiy the patient’s chart. observed sloppy handwriting which appeared to read that nine 
n l i i l i y m ~  o L i t  o f ’ i i  ten milligram \.ial o f  morphine had been wasted.’ Plaintiff’ made a copy of the 
i i i i r c o t i c h  5Iicci to pi-cscnt t o  the ;idministration of Mather Hospital. 011 November 23, 2004, plaintiff 
i;--ici\ cct ;I 11 r i t tcn \t aiming fhr copying the narcotics sheet iii violation of HIPAA. Thereafter, DiGiorgio 
t i i t i  not ~ c l i ~ ~ l t i l c ~  plaintiff  for oia-time. changed plaintiffs vacation and days off, and removed plaintiff as 
1’1,. ‘ i i i  cliarsc’. iiiirsc. Plaintiff maintains that these acts by DiGiorgio constitute retaliation in violation 
( ‘ I  I : ihor 1 ; \ \ \  7-4 I ( 3 ) .  

( I n  I k c c i i i h c i -  IO.  7004. plaintiff met w.ith Faimgia and Laiiric Wagner, Assistant Vice President 
tor Vtii-siii;!. 10 .rcld~.css I)c(;i.a\\,, deticicnt patient care on 3 South, and DiGiorgio’s harassment and 
l i l i l i l \ \  t ‘ [ i I  r c , t : i I i i i 1 i o i i .  Thci-caftcr, on Ikcember 17, 2004, after almost 20 years of working on 3 South, 
p l : i i i i t i i ’ t . \ \  :I> i i i \  oluiitarilq, transtkrred and made a floating registered nurse (a registered nurse who is 
,.x\iyiicd \\ Iicrc neccicd, I-athei- than assigned to a specific unit) ,  and replaced by a less experienced, less 
qu.iliiicd rc,gihicrcd nurse. I t  is plaintift‘s contention tha t  this conduct by Mather Hospital also constituted 
iiiil;i\i i‘iil i ~ ~ ~ ~ ; i l i ; ~ t i o i i  in \ iolation ol’ Labor LA\\; $ 741(2). 

ICY I ) I  d i i i k i  to plaiiitifi: \he \\ 215 unable to cndure the stress of the ongoing retaliatory treatment and 
t o o h  mcdic,il Ic<i\ e a t  the tiircction o f  her pel-sonal physician. Upon her return to work on March 28, 
! 0 0 5  p 1 , i i i i t i  t t  $,\ ‘i\ ici.min,itcd. Plaititift‘commcnced this action against Mather Hospital for violations of 
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1 ‘iI)oi Li\\ : ’4 I ( 2  1. vxhing reinstatement as  a registered nurse with full benefits and seniority, back pay 
I I>L+ icstoi‘itioii 0 1  otlicr hcnelits ,ind lo\t  iemuneration, as  well as costs and attorneys’ fees. 

J 1 ;I t I i c’ I. I I ( ) \ p I 1 ii 1 ;id in i t s t li at 17 1 ai n t i fl’ ad v i sed D i C; i org i o a bout De G raw ’ s e rra t i c beliav i o I‘ and 
iakiiiy pic,ci- i i>( ioi i  nicdications but maintains that such information w a s  first brought to DiGiorgio’s 
;irrciition on :\Li:ii\t 27. 2003, not i n  April 2004. Mather Hospital alleges that on August 27, 2004, in 
wpoi iw to i>laii ir i l~t-~ inl’oi-mation. Heege observed DeGraw and saw no evidence of impairment. I t  is 
;ille(rccl. ho\l c \  cr. Iliat on the same day DeGra~v was referred to Mather Hospital’s Employee Health 
I kll;1l-lnlclil <i11d CIL‘;II-CCI to 20 hick to \\,o&. 

h l c i ~ l i c t  f l o q > i t c i l  AI\O cidniit\ t h a t  plaintiff and DeGraw argued on September 26, 2004, but that i t  

\ \ , I ‘  n o t  u i i i  I (ktohci  13. 3004 t h a t  plaintiff and DeGraw received a verbal c o u n ~ e l ~ n g  for inappropriate 
I>I:IIJ\ io1 I t 

I 1  “vl loi 113 lot i tii,itions \\ here the L I ~ C  o f  4iicli forms \\as not appropriate, but denies tlie other 
\lioutiiig ‘11 c ~ h  otlici I t  i s  ,1150 admitted that DiGiorgio told plaintiff slie was using the 

l ~ l ‘ ~ ~ l l l 0 l l S  I \  I l l 1  lcy‘lld t o  the HI 1M\ 

\ l G i t l i t * i  I lospit.il ,~llegcs tha t  on tlic \\cekcnd of Nokeniber 20, 2004 plaintiff violated Its 
L )ii titleiiti,i i t \  p o l i c >  ‘ind l l lI~A,4 bq making a photocopy of a narcotics sheet for which plaintiff was 
\ \ . I  t ied ’c1 i i hc i  I iospital ndmits tha t  on November 23, 2004, plaintiff received two warnings: one for 
i~lirii isiiig tl ic \cIic~liiIc \\ ithout authorization so a s  to place herself as the “in charge” nurse on the 
\\ cchcnd 0 1  \ o \  ciiihci 2 0  ;ind 2 1 .  2004: and tlic second for copying the aforeriientioned narcotics sheet 
( 1 1 i k l  \hou i n?  , i n J  cii\cu\siny i t  it11 othei nurses who were on duty at tlie time. 

kI‘i1 Iici I lospit.iI ,ittniits tha t  during the December 10, 2004 meeting, plaintiff complained of being 
cd I > \  / ) I (  1 1 0 1  ~ i o .  , i n c l  alleges plaintiff indicated she had evidence that DcGraw was diverling 

l-‘ii i L v t \ ‘  ~iicdic‘,itrons lhi 1 i i b  ou n tisc Mnther Hospital contends that altliough plaintiff was no1 
L (  liiliontccl ~ L I I  i n ?  rhc niceling, I.ari~igia and Wagner later concluded the evidence was another copy o f a  
I ~ , I ~ C ~ O I I I : S  \lic*c\t (‘1 contention p1,iintil’l‘deiiies) and a second iolation of HIPAA. Mather Hospital alleges 
tli,rt on I k c  cnil~ci 17. 2004 plaintiff\\as ad\ ised slie was being temporarily assigned to the tloat pool so 
t h i t  ‘in in\  t’\riy‘itioii coiilcl be conducted into her allegations a s  well as into her second violation of 
1111’2 1 

l’la ,111 i I ’ i ’ \ \ ’ah  yrantcd a niedical Iea\.e on December 18, 2004. Matlier Hospital contends that while 
i J l : t i n l i  t‘l’n ; \ \  0 1 1  nicdical 1c:ai.e. an in\,cstigation was conducted and completed regarding plaintiffs 
twiiipl;iiiit\ ot’heiiig harassed hy DiGiorgio, DeGra\\,’s erratic behavior and suspected diversion of patient 
1i:ctlicatioi- \ .  aiid plainti f’f-s allegcd second violation of HIPAA. As a resiilt of its findings, upon 
p i ; r i i i t i  I?., -cliii.ii to \ \ X J I ~  on .M;irch 2X. 2005, plaintiff was terminated. 

1 o \ ~ I \ L I I I ~  <I crit l \t ‘  of act ion under Labor Lau \\ 741(2)(a), the plaintiff must be a health care 
I hci cniplo\ ccl b! the dcfcnctant. u 110 has been unlawfully discharged as a consequence of engaging in  

.(-.I t , i i i i  pi c ~ t c c t ~ ~ l  . ic t i \  1 1 )  ( s c ~ ,  Pipia v Ncr\scru Coiiitty, 34 AD3d 664, 826 NYS2d 3 18 [2006]). An 
I L ~ ~ I ) I I  hi oliclit uiidci this >tatutc. protects tlie health care norker employee \vho discloses or threatens to 
I ib i lo~c  J I I  ciiiplti\cr‘\ ,reti\ i t?  01 conduct u hich tlic employee i n  good faith reasonably believe5 

i k o n s t i t  tire\ iiiipi opcr cli i ,I l i ty of patient care,’ \ k l i i c h  15 defined as conduct creating ‘a substantial and 
\ ) ~ ( . i  tic (1, iiccr IO piihlic health or safety o r  a significant threat to tlie health o f a  specif’ic patreiit”’ (Pipiti 
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I ici c i ’ o i i t i  ~i > t o  VI,ithci 1 loy3itcil’s contention, plarnt~ft~s  reporting of her suspicions to 
\ L  per 1 1 4 o i  4 i i i d  iiiciiicigei s that 1 k ( J r a \ b  ‘ \  hchavior was erratic, consistent with a person under the 
I I I  I1 ticiicc of di iiyb 01 ,ilcohol, that she suspected he was wasting and diverting patient medications for his 
o\\  11 ~isc. ,111 1 tli‘it l ie posed ci sipificant threat to patients under his care I S  sufficient to sustain a Labor 
I i \ \  > 7-41 c 1‘11i11 ( M ( 1  Fi;irirlcdstcirt v Corrrell Univ. Med.Coff., 269 AD2d 114, 702 NYS2d 285 (20001; 
hr.nir\ 1’ ’Lc.rc* Koc~licl lc  Hocp 2 i 6 ADZd 360-  628 NYS2d 360 [ 19951). Moreover, contrary to Mather 
I lospit,ir.\ , I I  ciiniciits. the e\ idciice 15 sufficient to support plaintift7s contentions that she engaged i n  

, 1 ~ - 1 1 \  i t \  131 oiccteil [inctci the btatiite bq reporting to supervisors and the administration of Mather Hospital 
i o i i d t i ~  I \\ I I C  ti slic in p o d  IBith.  icawnably believed constituted improper quality of patient care. 

I )iOioi gio te\titicd t h a t  other nurse4 complained of IIeGraw’s crratic behavior. Questioning also 
I e\ c,ilctl th, t o i l  Ccptemhci 2 I .  2004, a patient‘s daughter complained that DeGraw appeared “high” 
\\ I11le ‘lttclltlln~ to he1 motl1er. 

i I c c x  i i l ~ o  test1 tied that plaintiff complained to her that DeGraw was leaving the nursing floor 
\\ itlmiit info1 miny ‘injnne Additionally, ileege testified that another nurse contacted her to coinplain 
, l l x l i i t  I)e( I I  J\\ ‘i heIi~i\ 1 0 1 .  namelj. tha t  c\hi le on the nursing tloor DeGraw yelled at plaintiff, that 
I )c-( 1 i  ‘I\\ lelt t l ic tlooi 
i i u i  \c’ ,ilw rcpoi t cd  to llccgc that IkGrau  mas undergoing therapy and taking Xanax. According to 

lot Fall\ behind on his assignments and that h i s  behavior changed quickly. Thls 

I Iwgc 1\ ‘I 2 I lCl  \\ ‘l\ I l l t h l  n1ed ol’thcsc complaints. 

\\’a;riier tc.;ti tied that shc had rccei\al one notice of plaintiff complaining to DiGiorgio about 
I >e( i i.a\\,.b inal~l~rol~i’iatc bcha\.ior. Wagner testi tied she also received a note from Heege that another 
iiiii’sc iiiadc yiniilar complaints about D e G r a ~ . .  Questioning also elicited testimony that Wagner was 
;I\\ ;ire of I\\ o c~~iiiplaints that I>e(;ra\\ appeared “high” and that medications adiiiinistered by him felt 
c.,i tlL.rciit to i l i e  patient t h a n  when the same medication was administered by other nurses. I n  response, to 
t h c  patient coiiipI;iiiits. 12‘agner testificd that i n  September 2004 she reviewed narcotics sheets for the 
p c x ! ‘ i o d  1 ) f . t  iiiic I)c( iixu \\YIS o i i  duty and 3 South was b~isy.  Wagner indicated that as a precautionary 
I 1ic;isui.c. ~ I i c  I\ ‘15 looking for. among other things, whether DeGraw was diverting medications from 
p a i  ieiits: \i’agncr concluded that he \$.as not. After the December 10, 2004 meeting, wherein plaintiff 
I ii t I i c ii t et1 \ . 1 c‘ s I i s pe c t c d 1) e Ci ra M’ \vas d i \,crt i 11 g m ed i cat i on s from patients , Wagner agai n revi e wed t 11 e 
\,;iinc p a t i r i r  records shc had prc\,iously reviewed i n  September, and came to the same conclusion that 
I )I’( IIX\ \  \ \ : I \  n o t  di\ crtiiig medications. 

,\ltliotigli not dispositive ofthis coiiri’s decision, it is worth noting that i n  February 2005, after 
p i ; i i n t i J T  \\ .I\ te~-miii;itecI. [)cGrnw admitted to diverting patient medications which were designated waste, 
i.;~tIicr t hail disposing 01’ the medication. As a result of his admission, DeGraw received treatment froni 
‘blather I l(\spit;il iindcr its employee assistance progi-am. Upon completion of treatment, DeGraw 
i-c*1urncd tc’ \\,ot!i a h  an  L P N  at \/lather Hospital without authority to dispense medications. He was never 
Jiyciplincci h!, [ l ie ~idmini~tration of Mather Hospital. However, DeGraw was terminated on April 27, 
3 ( i O h .  lehs t1i;ui si\: months after returning to work, for gaining access to the room where patient 
;i I cil i c ;I t i o I I s I\ c IT 4 t ored . 
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h~liitlicr I tohp i ta l ‘ s  rcsponse to plaintift-s reporting her concerns about DeGraw, gives rise to the 
!nfl.iuicc t h . i l  pIai i i t i f ’ f ‘n.as retaliatccl against. Specifically, among other things, plaintiff was not 
\clictliiIcd t i w  o\ crt iiiie. triiiisferred from 3 South to the tloat pool, and not designated as the “in charge” 
!ikir\c. 
J~~wisl i  Guild fiw tlrc BIiird. 3 NY3d 295, 306, 786 NYS2d 382 [2004], quoting Culubyu v New York City 
K8t/. o f ’ f ~ d i i ~ : ~ .  . 2( )_3  F3cl 636.  640 I?( (~’ir 20001) [a materially adverse change i n  working conditions is 
-.inore ( t i m i p t i \  c than  ;I nicrc incor \.cnience or an alteration of job responsibilities [andl ... might be 
i iic:icated 13) ;I tcrniiiiation ol‘cmploymcnt, a demotion evidenced by a decrease in wage or salary, a less 
11 I h t  li 11 2 ii i 5 I i c d t I  I i c . :I iii ;i t c r i ti I 1 o s s  o ’ bene tits ~ significant I y d i ni in i shed res pon s i b i 1 it ies, or other 
, I.ti i<.c\. . ( I  1 1  1 clttc 10 ;I p 1 I . t  ic tllar s i t  tt;i i Ion ”’ 1 ). 

t .  k1 I-C\l>Oi i>C by Mather Hospital could constitute an adverse employment action ( . c c ~ .  F‘orrest v 

I ~ I u ~ .  all IioiiyIi Mat her tlospital has alleged valid non-retaliatory reasons for terminating plaintiff, 
110  et~iduicc: has hceii suhniitted to support its allegations. As set forth above, plaintiffs appraisals have 
I u w  t.;i\ o t i  hlc ; i n d  ttcnioiistrate t h a t  she met, and indeed by 2004, exceeded the expectations of her 
cmI~Io!~ci. T’hci-c 15  no e\,itlencc t h a t  plaintift’s job performance was ever discussed with her or that she 
\I, ah  e\ ci’ g i \  cii < i n )  \ crbal or  \\,ritten \txrnings with regard to her perfornlance. Finally, no evidence has 
Ivcn sulmitlcd 1Ii;it plaintiff violated HII’AA ;I second time, the main basis upon which Mather Hospital 
I-2lics to h t i p p o i - !  il.; decis ion.  Indeed. thc evidence before the court indicates that no employee of Mather 
I It)spital li;.h e\ ci- been tcrminated for violating HIPAA. Hence, an issues offact  exist which niust be 
i v ( - ~ l \  ctl ; i t  trilil concerning \\hetIier the reason advanced by Mather Hospital for the actions it took and 
plaiiiti t.t“.; tcimination \\;is, i n  tbct. a Lralid and necessary business judgment or a pretext as the adverse 
c . i i ip loq . i i i c i i l  aclion occiirrcd close in tinic to the protected activity. Thus, defendant Iias hiled to 
c ~ \ t a l ~ l i s h  i t  II ciititlcmcnt t o  judgnicnt as a matter of law, and plaintiff has raised material issues offact  
( . , i / iww:  I *  Propwf l l o s j ~ . .  O X  K Y 2 d  520,  5 0 8  NYS2d 923 [ 19851; Zuckerrtzun v City qfNew York, 49 
“ \ \ . ? ( I  5 < - .  42- \\’S2d 595 I O X O ] ) .  

- I; I 3 .Z 1, I ) I S 1’0s I I I 0 N .x&6 N- FI N A L D IS POSIT I ON 
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