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SUPREME COURT 
COUNTY OF NEW _ _ _ _ _ _ - _ _ _ _ _ _  

O F  THE STATE OF NEW YORK 
YORK: IAS PART 55 

X _I_____LI_______I_I__l-l-l- 

O R I X  FINANCIAL SERVICES, I N C . ,  
f / k / a  ORIX CREDIT ALLIANCE, INC.  , 

Plaintiff, 

-aga ins t -  

OPERATION SHUTTLE, I N C ,  , KATHERINE 
DAY and DANNY HUBBARD, 

Defendants. 

Plaintiff O r i x  Financial Services, 
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option". '  

Orix designates the Leases as numbers one through f i v e .  

Leases one and two a re  dated J u l y  6, 2000; lease th ree  is dated 

J u l y  25, 2000; lease four Is dated April 7 ,  2000; and lease f i v e  

is dated October 31, 2000. 

Lease one provides for a total rent o f  $109,865.60 

payable in 40 equal monthly payments of $2,746.64 ;  Orix alleges 

t h a t  OS1 made 38 payments, for a total of $104,372.32, and 

defaul ted on the second t o  last payment. Upon default, the 

remaining amount due under the lease, said to be $4,962.99, was 

accelerated and a discount of $ 4 . 5 7  applied, f o r  a t o t a l  

shortfall of $ 4 , 9 5 8 . 4 2 .  Orix demands an  additional pre-default 

i n t e r e s t  payment at the rate of 24% f o r  360 days before the 

default occurred, but n e i t h e r  t h e  complaint or  supporting 

a f f i d a v i t s  explain where in t h e  Leases that is provided for, so 

that par t  of t h e  claim is denied as to each lease. 

demands post-default i n t e r e s t  at the r a t e  of  24% from the date of 

O r i x  f u r t h e r  

A paragraph t i t l e d  "Lease Term Purchase Option" beg ins  as 
follows: "At a11 times hereunder ,  provided t h a t  Lessee has not 
been and is n o t  in d e f a u l t  under the  Lease . . . Lessee shall 
have the right to prepay its  obligations hereunder in full . . . 
(Verified Complaint, Ex. G,  emphasis added). T h i s  provision 
clearly is n o t  applicable. Elsewhere in the Leases, "Terminal 
Purchase Option Amount" is defined in connect ion  w i t h  O r i x ' s  
right: to repossess t h e  equipment in the event of default as 
"Lessor's reversionary interest if Lessee f a i l s  t o  delivery [s ic]  
possession of the Equipment t o  Lessor". 
inapplicable since O r i x  alleges t h a t  it received the equipment 
and sold it in a commercially reasonable manner. 

I /  

T h i s  a l s o  appears 
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default to the d a t e  of sale in the amount of $1,791.64. 

Accordingly, the total amount due in accelerated payments plus 

d e f a u l t  interest is $6,750.06. Orix siezed t h e  lease one 

equipment, which was s o l d  a t  a public s a l e  f o r  $6,572, and OSI's 

account was credi ted w i t h  t h a t  amount. 

Lease two provides  f o r  a total r e n t  of $ 5 4 , 9 3 2 . 8 0  

payable in 4 0  equal monthly payments of $1,373.32;  Orix alleges 

t h a t  OS1 made 38 payments, for a total of $52,186.16, and 

defaulted on the second to last payment. Upon default, the 

remaining amount d u e  under  the lease, s a i d  to be $2,669.81,  was 

accelerated and a discount of $2 .29  applied, for a total 

s h o r t f a l l  of $ 2 , 6 6 7 . 5 2 .  O r i x  demands post-default interest at 

the r a t e  of 24% from t h e  d a t e  of default to the date  of sale i n  

the amount of $963 .86 .  Accordingly, t h e  total amount d u e  in 

accelerated payments p l u s  default interest on the date  of sale 

was $3,231.38. Orix siezed the equipment, which was sold at 

public s a l e  for $3,286. 

OSI's account w a s  credited the balance of $3 ,048 .40 .  

The cost of the sale was $237.50, so 

Lease three a l s o  provides f o r  a total rent of 

$54 ,932 .80  payable in 40 equal  monthly payments of $1,373.32; 

Orix alleges t h a t  OS1 made 38 payments, for a total of 

$104,372.32,  and defaulted on the second to last payment. Upon 

default, the remaining amount due under  the lease, said to be 

$2,590.08,  was accelerated. No post-default interest is sought 
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under  lease three. Accordingly, t h e  t o t a l  amount due in 

accelerated payments plus default in te res t  on the date of sale is 

$2,590.08. Orix siezed the equipment, which was sold at a public 

sale for $3,286, and OSI’s account  was credited with that amount. 

Lease four provides for a t o t a l  r e n t  of  $51,161.20 

payable  in 40 e q u a l  monthly payments of $1,279.03;  Orix a l l e g e s  

that O S 1  mad8 38 payments, for a total of  $48,603.14 ,  and 

defaul ted  on the S8COnd to l a s t  payment. Upon d e f a u l t ,  t h e  

remaining amount due under  the l ease ,  said to be $2,294.85 ,  was 

accelerated and a discount of $2.13 applied, f o r  a total 

shortfall of $2,292.72 .  Orix demands post-default interest at 

the rate of 24% f r o m  t h e  d a t e  of default t o  the date of sale in 

the amount of $958.36. Accordingly, t h e  total amount due i n  

accelerated payments p l u s  default interest on the date of sale 

was $ 3 , 2 5 1 . 0 8 ,  O r i x  s iezed  the equipment, which was sold at a 

public sale f o r  $1,000, and OSI’s account was credited w i t h  that 

amount. 

Lease five provides f o r  a total rent of $176 ,317 .68  

payable in 4 4  equal monthly payments of $4,007.22;  Orix alleges 

t h a t  OS1 made 42 payments, f o r  a t o t a l  of $168,303.24 ,  and 

defaulted on the second to l a s t  payment. Upon d e f a u l t ,  the 

remaining amount due under  t h e  l ease ,  said to be $4,007.22, was 

accelerated. O r i x  demands post-default in te res t  in the amount of 

2 4 %  from the date  of default (June 6, 2 0 0 4 )  to the d a t e  of sale 
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(May 31, 2005). The d e f a u l t  in terest  demanded in the motion 

-$7,626.98--is c l e a r l y  erroneous, but Orix w i l l  be awarded 

default i n t e r e s t  in t h e  amount of $945.92 ,  representing interest 

at t h e  rate of 24% for 359 d a y s .  Accordingly, the t o t a l  amount 

due in accelerated payments p l u s  default interest on the date of 

sale was $ 4 , 9 5 3 . 1 4 .  Orix siezed t h e  equipment, which was s o l d  at 

a public sale f o r  $9,857.16, and OSI's account was credited w i t h  

t h a t  amount. 

In sum, the t o t a l  of accelerated lease payments plus 

default interest at the date of sa le  was $20 ,775 .74 .  The t o t a l  

credited to defendants from t h e  public s a l e  is $23,763.56 ,  so 

Orix has not shown t h a t  there i s  a deficiency. 

The Leases also provide that Orix  is entitled to 

recover reasonable attorney's fees in the amount o f  20% of t h e  

amount owed. S i n c e  the amount col lec ted  exceeds the amount owed 

as of the date of  sale, the percentage rate is not applicable, 

and reasonable a t t o r n e y s  fees generally are no t  awarded in N e w  

York courts as a percentage of the debt ,  but ra ther  as reasonable 

compensation f o r  l e g a l  work performed (m, Conunuhtv . Bank Natl 

& Trust Go. V .  I. M.F. Tradinu, In& , 1 6 7  AD2d 193 [lEt Dept 

1 9 9 0 1 ) .  Orix's a t t o r n e y  submits an affirmation stating that he 

expended thirteen h o u r s  on this matter, and b i l l s  his client $175 

per hou, for a total fee of $2,275, and this amount is 

reasonable under the circumstances. 
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I .  

Since the amount recovered at public sale exceeds the 

amount owed upon default, even when reasonable attorneys fees are  

added to the a l leged  debt, Orix has  not made a prima f ac i e  

showing in the verified complaint and supporting papers  upon 

which judgment may be entered. Accordingly, it hereby  is 

ORDERED that the motion for d e f a u l t  judgment is granted  

in part t o  the extent that defendants are in d e f a u l t ;  and upon 

s a i d  d e f a u l t ,  it f u r t h e r  is 

ORDERED t h a t  the verified complaint is dismissed 

because p l a i n t i f f  has n o t  made a prima f a c i e  showing that it is 

entitled to an award of damages i n  its favor, and the C l e r k  of 

t h e  Court is directed to enter judgment dismissing t h e  verified 

complaint. 

Dated: April / J ,  2008  

ENTER: 
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