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INDEX NO. 18648-07 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 33 - SUFFOLK COUNTY 

P R ,E S E N T :  

11011. THOMAS F. WHELAN 
.lustice of the Supreme Court 

X 
DS LIOIJOR, N C .  and DONG SEIC KIM, 

Plaintiffs, 

-against - 

GRAND-RISE WINES & LIQUORS, INC., 

Defendant. : 

MOTION DATE 2/15/08 
ADJ. DATES 3/14/08 
Mot. Seq. # 001 - MG 
Mot. Seq. # 002 - XMD; CDISP 

DANIEL R. MILLER, ESQ. 
Atty. For Plaintiffs 
503 Fourth Ave. 
Brooklyn, NY 1 12 15 

ADAM B. KAUFMAN & ASSOC. 
Attys. For Defendant 
585 Stewart Ave. 
Garden City, N Y  11530 

1 poi1 the following papers numbered 1 to 12 read on this motion (#001) by plaintiffs for surmnarv 
judrrnierit and cross motion (#002) by defendant for leave to amend its answer ; Notice of MotiodOrder 
to Show C'au\e and supporting papers 1 - 3 ; Notice of Cross Motion and supporting papers 4-9 > 

Answ el I rig 4 ffidavits and supporting papers ; Replying Affidavits and supporting papers 10-12 ; 
( M e r  _ _ _  5 (( It lS, 

ORDERED that this motion (#001) by the corporate plaintiff for summaryjudgment on said 
plaiiitiiFs pleaded claims for a judgment directing the defendant to specifically perform a contract 
for the sale o f a  business is granted to the extent set forth below; and it is ftu-ther 

ORDERED that the cross motion (#002) by the defendant for an order granting leave to serve 
and filc an amended answer, is denied. 
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This action arises out of the corporate plaintiffs execution of a contract to purchase the 
defendittit’s retail liquor business and its inventory. Pursuant to the terms of the August 22, 2005 
contract, the corporate plaintiff agreed to pay the defendant $60,000.00 upon execution of the 
contract, $340,000.00 in cash at the closing; and to issue a promissory note for the value of the 
inventcry on the date of closing. The contract also contained a liquor license contingency clause, 
pursuant to which, either the buyer or the seller could cancel the contract if the corporate plaintiff 
failed t secure approval of a retail store liquor license within 18 weeks from the date the buyer’s 
attonie VI received a fully executed copy of the contract of sale. The seller promised to cooperate 
with thc buyer and assist it in obtaining the liquor license. In the event of a cancellation under this 
contingency clause, the seller was obligated to return the buyer’s $60,000.00 down payment and no 
fLirthcr liability would attach to either the buyer or the seller unless certain material 
misrepresentations by the buyer were sued upon by the seller. The contract provided that the sale 
would :lose within ten (10) business days of receipt of the approval of the liquor license by the 
buyer’s attorney and his receipt of the landlord’s consent to the seller’s assignment of the lease. 

7 he corporate defendant obtained conditional approval of a liquor license from the New York 
State 1,iquor Authority on January 3, 2006. The corporate plaintiff advised the defendant of said 
approv 11 bq correspondence dated January 11,2006. On January 12,2006, the corporate plaintiff 
securecl the landlord’s approval of the defendant’s assignment of its lease to the plaintiff. By 
correspondence dated January 20,2006, the defendant advised that it was cancelling the contract due 
to the corporate plaintiffs failure to obtain its liquor license approval within the 18 week period 
specificd in the contract and the down payment was returned. The corporate plaintiff immediately 
rej ecteci the defendant’s purported cancellation and demanded a closing. The defendant seller 
refused to close upon the grounds that the corporate plaintiff breached the terms of the contract of 
sale by its failure to timely obtain approval of the liquor license. 

‘I he plaintiffs then commenced this action in the Supreme Court of Queens County. In an 
prior 01 der issued in March of 2007 in connection with prior motion practice, the court found that 
the “Liquor Authority’s approval was timely” (see March 22, 2007 order of the Hon. Janice A. 
Taylor, JSC , Queens County Supreme Court)’. The defendant’s claim that the corporate plaintiff 
breached the contract due to its failure to secure liquor license approval within the 18 week time 
limitation specified therein was thus found to be unmeritorious by the court. Said finding serves as 
the law of the case with respect to the matters embraced therein and precludes reconsideration of 
an) SLK 11 matters by this court. 

The March 22,2007 order of Justice Taylor also dismissed the claims interposed herein by the 
individual plaintiff, Dong Seic Kim, and granted the defendant’s further application to change the venue 
o f  this actioii t o  this Court. 

I 
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Now before this court is the instant motion (#001) by the corporate plaintiff for an order 
ciwardiriz i t  summary judgment on its pleaded claim for specific performance. In support of said 
motion the plaintiff claims that it substantially performed all of its obligations under the contract. 
Plaintif'f further alleges that it was ready, willing and able to perform the agreement of sale and 
perfoniiance by offering to pay the purchase price upon closing but was precluded from doing so by 
the deflmdant's breach and refusal to close. The plaintiff admits, however, that the conditional 
approv;il of a liquor license that it obtained on January 3, 2006, has now expired and cannot be 
further extended. The corporate plaintiff mut thus re-apply for said license. 

I he defendant opposes the plaintiffs motion and cross moves (#002) for an order permitting 
it to amend its answer to assert two counterclaims against the corporate plaintiff. The first is a claim 
for declaratory relief with respect to the defendant's rightful cancellation of the contract. The second 
is a c l a m  for recision of the contract due to the plaintiffs anticipatory breach of the executory 
provisions of said contract, namely, payment of the monies due under the terms of the note which 
was to have been executed by the corporate defendant at the closing or for the purchase of the 
inventc r? 

'1 he court first considers the defendant's cross motion (#002) for leave to amend its answer 
as aforesaid The cross motion is procedurally defective in as much as no copy of the first answer 
served and filed by the defendant was included in any of the papers submitted to the court on the 
pendin: applications. Ln any event, the proposed new counterclaim for recision of the contract by 
reason of the plaintiffs purported anticipatory breach thereof is devoid of merit and palpably 
iiisuffici ent for want of allegations of fact regarding the corporate defendant's definite and final 
coininmication of its intention to forego performance of an existing contractual obligation (see 
Norcotii Power Partners v Niagara Mohawk Power Corp., 92 NYS2d 458,682 NYS2d 664 [ 19981; 
Rnclzinaizi Corp. v 9 East 96[" St. Apt. Corp., 21 1 AD2d 262, 624 NYS2d 382 [lst Dept 19951). 
Accorc~ngly, the cross motion by the defendant for leave to serve and file the amended answer 
attached to the cross moving papers is denied (see Marcus & Co., Ltd. v Pescitelli, 48 AD3d 646, 
8 5 0  NJ'S2d 924 [2d Dept 20081). 

I ,efi for determination is the motion-in-chief by the plaintiff for summary judgment on its 
pleadaf claim for specific performance of the contract. It is well established that aplaintiff seeking 
specifi: performance of a contract of sale must establish that it was ready, willing and able to 
perfoiin on the original law day or on a subsequent date fixed by the parties (see Ober v Bey, 266 
4D2d 441> 698 NYS2d 876 [1999]). 

Here, the plaintiff established its prima facie entitlement to judgment as a matter of law by 
proof that i t  had substantially performed its obligations under the contract and that it was ready, 
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willing and able to close the subject sale within the time limitations set forth in the contract (see 
A'Mnrcaritonio v Picozzi, 46 AD2d 522,846 NYS2d 647 [2d Dept 20071; Nuzzi Fairly Ltd. Liability 
Co. v Aatiire Conservancy, 304 AD3d 631, 758 NYS2d 364 [2d Dept 20031). 

It was then incumbent upon the defendant to demonstrate that genuine questions of fact exist 
with respect to the plaintiffs entitlement to the summaryjudgment on its pleaded claim for specific 
perfomlance of the subject sales contract. Review of the defendant's submissions reveal, however, 
that no sucli questions of fact were raised. The defendant's claim that the plaintiff failed to timely 
obtain approval of a liquor license is without merit. As indicated above, the prior order of Justice 
Jamcc '2. Taylor issued on prior motions determined that the approval received by the plaintiff in 
Tanuarq. 2006 was timely under the terms of the contract of sale. 

The defendant's further contention that the conditional nature of the approval by the State 
Liquor Authority of the plaintiffs liquor license application rendered it non-compliant with the 
liquor license contingency clause set forth in the contract of sale is rejected as unmeritorious. The 
adniiiiistrative conditions set forth in the State Liquor Authority's approval letter of January 3,2006 
u.ere merely conditions subsequent to the issuance of the liquor license, which had been approved 
therein ( ~ e r  Benicasa v Garrulo, 141 AD2d 636,529 NYS2d 797 [ 19981; see also Board ofBduc. 
of Halj'Hollotvs School Dist. No. 5 v Statewide Vending Corp., 84 AD2d 754,443 NYS2d 760 [2d 
Dept 1081] affd 58 NY2d 718, 458 NYS2d 545 [1982]). The court thus finds that the approval 
issued to the plaintiff on January 3,2006 satisfied the liquor license contingency clause in the subject 
contract 

The defendant's further claims of breach on the part of the plaintiff due its failure to obtain 
the liqiior license contemplated by the January 3, 2006 approval letter from the State Liquor 
Authority are equally unavailing. It is well established that a defendant may not rely upon the 
plaintifl's failure to satisfy a condition where said failure is attributable to the defendant's own 
conduct (Jee ADC Orange, Inc. v Coyote Acres, Inc., 7 NY3d 484, 824 NYS2d 192 [2006]; see 
d s o ,  Rachinani Cory. v 9 East 96"'St. Apt. Corp., 21 1 AD3d 262, supra). The plaintiffs ability 
to satisfq the conditions set forth in the State Liquor Authority's approval letter of January 3,2006 
was de mident upon the defendant's cooperation and performance of certain paperwork such as the 
surrender of its existing liquor license and its production of an inventory list. The defendant's 
wrongful cancellation of the contract prior to closing precluded the plaintiffs satisfaction of these 
conditions 

In \ iew of the foregoing, the court finds that the corporate plaintiff is entitled to summary 
judgment on its pleaded claim for specific performance of the subject contract The remedy of 
speci fi I perfoimance being equitable in nature may be fashioned by the court as equity and justice 
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niay reclitire (see EMF Gen. Corztr. Corp. vBisbee, 6 AD3d 45,774 NYS2D 39 [ lST Dept 20041). 
Here, tl-c plaintiff must obtain, inter d i n ,  State Liquor Authority approval of a retail liquor license 
before ir can close the sale under the terms of the contract. Since the plaintiffs prior approval was 
:ost, dut: in part to conduct on the part ofthe defendant, the plaintiff should be entitled to the full 18 
week time period to obtain said license which was set forth in the contact of sale. Accordingly, the 
??hintif’s nrotion for specific performance on the first cause of action set forth in its complaint is 
granted to the extent that the contract of sale is hereby revived and re-established as though the same 
were e:,ecuted on the date of this order. The parties are directed to specifically perform the 
abligations imposed upon them under the terms of their August 22,2005 contract for the sale of the 
defendant’s retail liquor store business and inventory. 

l‘hc Clerk of the Calendar Department shall, upon receipt of this Order, make the within 
action disposed, as no pleaded claims for relief demanded by the parties remain unresolved. 
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