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SUPREME COURT OF THE STATE OF'NEW YORK - NEW YORK COUNTY 

PART L 
I Justice 

Index Number : 10304912006 

LANDSMAN, JONATHAN M. INDEX NO. //&ak 
VS. l l  ; I 

SCHAEFER ENTERPRISES OF DEPOSIT, INC 
MOTION s m .  N 

SEQUENCE NUMBER : # 003 II 1 
SUMMARY JUDGMENT MOTION CAL. NO. II 

I Notice of Motion/ Order to Show Cause - Affidavits - Exhiblts ... 
Answering Affldavlts - Exhibits 

Replying Affldavits 

Cross-Motion: Yes NO 
Upon the foregoing papers, it ia ordered that this motion 

IS DECIDED 

Dated: 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK: IAS PART 1 5  

JONATHAN M. LANSDSMAN, 
__________f_______________ - X 

P l a i n t i f f ,  
Index No. 103049/06 
Mtn S e q .  0 0 3  

-against- 

SCHAEFER ENTERPRISES OF DEPOSIT, INC., 
SCHAEFER LOGGING, I N C . ,  SCHAEFER TIMBER 
AND STONE, LLC, LARRY SCHAEFER, GUSTIN 
STONE SUPPLY, PAUL R .  GUSTIN and 
MICHAEL D' E L I A  

Defendants. 

---_____-l_________l-----____---- _ _ _  X 

'3- 
WALTER B. TOLUB, J. : 

This is an action to recover damages f o r  the removal of a 

fieldstone w a l l  which plaintiff claims was wrongfully taken f r o m  

his p r o p e r t y .  By this motion, defendants S c h a e f e r  Enterprises of 

Depos i t ,  I n c . ,  S c h a e f e r  Logging,  I n c . ,  Schaefer  Timber and Stone, 

LLC, and L a r r y  Schaefer (collectively, t h e  Schaefer defendants) 

move, p u r s u a n t  to CPLR 3212,  f o r  summary judgment and dismissal o f  

p l a i n t i f f ' s  complaint. P l a i n t i f f ,  an attorney appearing p r o  s e ,  

cross-moves f o r  summary judgment against t h e  S c h a e f e r  defendants on 

a11 issues of liability and for a trial on damages. Alternatively, 

plaintiff seeks a declaration that the wall was a border f e n c e  o r  

wall between plaintiff's p r o p e r t y  and the neighboring p r o p e r t y  

which should not have been removed,] 

'The c o u r t  notes that although p l a i n t i f f ' s  cross-motion 
seeks "partial summary judgment'' on this issue, the r e l i e f  
sought, in actuality, is declaratory in n a t u r e .  

[* 2 ]



Backaround 

P l a i n t i f f  is the owner of r e a l  property located in Hancock, 

P l a i n t i f f ' s  p r o p e r t y  is bordered to its New York ("the p r o p e r t y " ) .  

immediate west by a p a r c e l  of p r o p e r t y  owned by Maria Bacon (the 

"Bacon p r o p e r t y " ) .  P r i o r  to April, 2005 ,  these properties, were 

separated a t  one common p o i n t ,  by a free standing f i e l d s t o n e  stone 

wall ("the stone wall") of approximately 160 feet in l e n g t h  and 

f o u r  feet in height. Plaintiff discovered t h a t  this stone wall, 

which plaintiff claims s a t  upon his p r o p e r t y ,  was removed on o r  

abou t  April 4 ,  2005 .  

The Bacon p r o p e r t y  has a history of selling i t s  n a t u r a l  

resources t h r o u g h  the Schaef fer  Defendants. In the 199O's, 

defendan t  Schaef fer  Logging, Inc. ("Schaeffer Logging") harvested 

timber from the Bacon p r o p e r t y .  In June of 2002, d e f e n d a n t  

Schaefer Enterprises of Deposit, Inc. ("Schaef f e r  Enterprises") , 

entered into a s u b l e a s e  and agreement with Maria Bacon which 

entitled them to access a stone q u a r r y  ("the q u a r r y " )  and harvest 

b l u e s t o n e 2  from the prope r ty .  The q u a r r y  is l o c a t e d  r o u g h l y  1,000 

feet from t h e  stone wall at issue (see, Notice of Motion, Affidavit 

of L a r r y  Schaefer ,  Exhibit A). 

Schae f fe r  Enterprises, p u r s u a n t  to the l ea se ,  began removing 

"premium bluestone" from the q u a r r y .  A f t e r  stripping the q u a r r y  of 

'Bluestone is a "layered sedimentary bluish-colored stone" 
( s e e ,  Notice of Motion p . 2 ) .  
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The c o u r t  notes t h a t  while there is no dispute that t h e r e  is 

indeed a missing fieldstone wall, the p a r t i e s '  accounts d i f f e r  as 

to what has o r  may have happened. P l a i n t i f f  claims t h a t  Schaefer 

Enterprises hired Mr. D ' E l i a  and instructed Mr. D ' E l i a  to remove 

t h e  stone wall o f f  of p l a i n t i f f ' s  p r o p e r t y  (Notice of Cross-Motion, 

Amended Complaint, ¶ 22-24; Notice of  Cross-Motion, E x h i b i t  1 6 ) .  

The Schaefer  defendants, while they concede that a wall was removed 

from t h e  a r e a ,  c l a im that they neither removed t h e  wall nor 

authorized its removal, and c a l l  into question whether t h e  w a l l  s a t  

upon the Bacon property or upon Plaintiff's p r o p e r t y .  The Schaefer 

defendants further assert t h a t  M r .  D ' E l i a  was never an employee of 

Schaefer Enterprises, or a n y  of the o t h e r  Schaefer entities, and i f  

M r .  D ' E l i a  i s  responsible for the removal of the stone w a l l  at 

issue, he acted alone (Notice of Motion, Affidavit of Larry 

Schaefer, p .  4 ) .  Mr. D ' E l i a  has  s t a t e d  t h a t  he wa5 never an 

employee of Schaefes  Enterprises, and claims t h a t  the s t o n e  h e  d i d  

take from the Bacon property did no t  come from the stone wall at 

issue (Affidavit of Michael D' Elia) . 
Discussion 

As w i t h  any  motion f o r  summary judgment, succegs is predicated 

upon either the moving party's presentation of  admissible evidence 

sufficiently demonstrating an  absence of triable i s sues  of f a c t  

o m . ,  3 NY2d 3 9 5  (see, S illman v .  T wentieth Centurv Fox Film C 

[ 1 9 5 7 1  ; Nlneqrad v ,  Ne w York Un iversitv Me d i c a l  Cent=, 64 NY2d 
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851 ,  853 [1985]). See generally, Barr, Altman, Lipshie and 

Gerstman; New York Civil Practice B efore T r i a l ,  [James Publishing 

20071 537 :91 -92 )  or, the opponent's presentation of admissible 

evidentiary proof  establishing the existence of material issues of 

fact requiring t r i a l  (8uckerman v. C i t v  of N e w  y o r  k ,  49 NY2d 557 

[1980]). Mere conclusions, expressions of hope or unsubstantiated 

allegations are insufficient f o r  either purpose (&.) .  

Plaintiff's complaint is comprised of four causes of a c t i o n  

which, for the most p a r t ,  rise or fall on one s i n g l e  issue. This 

issue requires him to prove that the missing fieldstone wall 

a c t u a l l y  s a t  on his property (see, Z e l n i  ck Rea l t v ,  I n c .  v .  York, 

1 7 0  AD2d 9 2 6  [3'd Dept 19911; Adam3 v .  Wa r n e L ,  2 0 9  AD 3 9 4  [3rd Dept 

19341). In support of  the contention t h a t  the wall belongs to h i m ,  

plaintiff submitted the affidavit of William Rasmussen, a licensed 

land surveyor who was h i r e d  to review survey maps prepared by Marco 

Lanzon i  i n  1971 (Notice of Cross-Motion, E x h i b i t  9). Plaintiff also 

submitted an uncertified copy of what is claimed to be t h e  1971 

survey map (d., E x h i b i t  10) which accompanies the affidavit of 

Mark Jacobs, who while n o t  a land surveyor, is the grandson ,  and 

custodian of M r .  Lanzoni's records (d.). In opposition, t h e  

Schaeffer defendants p r e s e n t  t h e  a f f i d a v i t  of Kenneth B. Shields, 

a surveyor h i r e d  for the purposes of t h i s  litigation. Mr. S h i e l d s  

a f f i d a v i t  is accompanied by copies of b o t h  t h e  deeds to plaintiff's 

property and the Bacon prope r ty .  
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Having reviewed t h e  t w o  p r o p e r t y  deeds and t h e  submitted 

survey map, t h i s  c o u r t  does n o t  question these documents. They  

identify the respective p r o p e r t i e s  i n  metes and  bounds, and n o t e  

t h e  existence of particular landmarks, s u c h  as a dr iveway and a 

natural s p r i n g .  What is lacking in a l l  t h r e e  documents however, i s  

a n y  reference to a s t o n e  wall. It is t h e r e f o r e  impossible f o r  t h i s  

c o u r t ,  without more, to determine where the w a l l  a c t u a l l y  was 

located p r i o r  to i t s  removal, and to whom damages may o r  may n o t  be 

owed. As s u c h ,  at t h i s  j u n c t u r e ,  the portion of the motion f o r  

summary judgment advanced by t h e  Schaeffer defendants which seeks 

to d i s m i s s  plaintiff's claims of p r o p e r t y  damage, conversion, 

u n j u s t  enrichment, and trespass claims is  denied .  The p o r t i o n  of 

plaintiff's cross-motion, which seeks summary judgment on  issues of 

liability predicated upon t h e  aforementioned is  a l s o  denied .  

However, t h e  p o r t i o n  of t h e  m o t i o n  advanced by t h e  S c h a e f f e r  

defendants which seeks summary judgment and dismissal of 

p l a i n t i f f ' s  claims of negligent hiring and n e g l i g e n t  supervision, 

a s  well as t h e  portion of t h e  motion which seeks summary judgment 

and dismissal of plaintiff's complaint as it pertains to defendant  

L a r r y  Schae f fe r ,  individually, are g r a n t e d .  

As a preliminary m a t t e r ,  t h e  sublease f o r  t h e  quarry w a s  made 

between Maria Bacon and Schaefer  Enterprises. The document was 

signed by Maria Bacon and by L a r r y  Schaef fer ,  who signed f o r  t h e  

corporation as  its p r e s i d e n t .  Inasmuch as  t h e r e  is no e v i d e n c e  
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that Mr. Schaeffer purpor ted  to b i n d  himself individually, he 

cannot be held liable on t h e  contract en te red  i n t o  on beha l f  o f  his 

corporation ( R l d q e l l n e n  structors, I n c .  v. El mira  Glass Tech 

QXP. ,, 183 A D 2 d  1041 [3rd Dept 1 9 9 2 1 ) .  Accordingly, the action 

must be, and is dismissed as to defendant Larry S c h a e f f e r ,  

A s  a secondary  matter, even if t h i s  court were to accept 

plaintiff's contention that a valid employer-employee relationship 

existed as between Schaefer  Enterprises and Mr. D ' E l i a ,  which it 

does not,5 a necessary element of a claim for negligent hiring is 

a demonstration that the employer e i t h e r  knew or should have known 

of the employee's propensity for t h e  conduct causing the injury 

( S t a t e r k i n a  rm I $vst e m s  , Inc .  , 1 8  AD3d 8 5 9  

[2"d Dept 2005;  Guacci v. Odcren Brot hers, 3 9  AD3d 308 [lst  Dept .  

2 0 0 7 1 ) .  Review of the record In this case reveals n o t h i n g  t o  

support plaintiff's claim that the Schaeffer  defendants, had they 

hired M r .  D ' E l l l a ,  e i t h e r  knew o r  should have known that M r .  D ' E l i a  

would l a t e r  s t e a l  a fieldstone wall based on h i s  history of a l c o h o l  

related criminal convictions. Nor is there anything in the record 

that would s u p p o r t  a claim for negligent supervision inasmuch as 

In support of t h i s  claim, the Schaeffer defendants have 
testified t h a t  they never h i r e d  Mr. D ' E l i a .  Mr. D ' E l i a  has  
submitted a sworn statement that he was never a n  employee of any 
of the Schaeffer Entities. Plaintiff's opposition, which 
consists of a handwritten, unsigned, and unauthenticated note 
w h i c h  plaintiff claims is a " c o n t r a c t "  (Notice of Cross-Motion, 
Exhibit 16) does not change  this ( s e e ,  Zuckerman , 49 N Y 2 d  5 5 7 ) .  
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there is no evidence t h a t  the Schaeffer defendants supervised 

anyone collecting quarry r u b b l e  on t h e  Bacon p r o p e r t y  once the 

q u a r r y  had been stripped ( s e e ,  Pre ldakai  v .  A 1 ps  RegLf.v o f  NY 

Clnr~,, 47 A D 3 d  511 [lat Dept Z O O S ] ) .  As such, the portion of 

plaintiff' s complaint which seeks to r ecove ry  damages from t h e  

Schaeffer defendants on the basis of negligent hiring and/or 

negligent supervision are dismissed. 

The portion o f  plaintiff's c o m p l a i n t  which  seeks p u n i t i v e  

damages is also dismissed. Again, even if this c o u r t  l a t e r  

determines t h a t  t h e  f i e l d s t o n e  w a l l  was taken by any or all of the 

remaining defendan t s  in this action, there is nothing c o n t a i n e d  

within t h e  record that demonstrates that the removal of  t h e  wall 

was motivated by " ' eg reg ious  and willful conduct" t h a t  i s  morally 

culpable, or is actua ted  b y  evil and reprehensible motives'" ( M u n u  

v. Pur etz, 301 AD2d 382,  384 Dept 20031;  q u o t i n g  Senaveve v.  

dson Ma vinq & S t o r m  e, 261 AD2d 168, 169 [lgt Dept 1 9 9 9 1 ) .  In the 

absence of this showing, p u n i t i v e  damages are n o t  warranted. 

L a s t l y ,  the balance of plaintiff's cross-motion which seeks  

declaratory relief is denied as it is improper on a m o t i o n .  If 

plaintiff wishes to seek declaratory r e l i e f ,  it must be done in a 

plenary action (see, CPLR 3001; Fenstarheim v F e n s t e r h e b  I 9 6  

Misc2d 108, 113 [Sup C t ,  N Y  C o ,  1 9 7 8 1 ;  jsallrn an v Kallrnan , 60 AD2d 

863 [2d Dept 1 9 7 8 1 ) .  A c c o r d i n g l y ,  it is 

ORDERED t h a t  t h e  portion of t h e  motion for summary judgment 

a 
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advanced by defendants Schaefer  E n t e r p r i s e s  of  Deposit, I n c . ,  

S c h a e f e r  Logging, Inc., Schae fe r  T i m b e r  and Stone, LLC, and L a r r y  

Schaefer is granted s o l e l y  to the extent of dismissing the a c t i o n  

i n  entirety as it p e r t a i n s  to L a r r y  Schaefer, individually, and 

dismissing those causes of action a g a i n s t  the Schaefer  defendants 

predicated upon the claim of negligent hiring and negligent 

supervision, the balance of t h e  motion for summary judgment b e i n g  

denied; and i t  i s  further 

ORDERED t h a t  t h e  p l a i n t i f f ’ s  c ros s -mot ion  i s  denied in 

entirety; and it  is f u r t h e r  

ORDERED that the clerk of court enter judgment accordingly. 

Counsel for the remaining d e f e n d a n t s  a r e  d i r e c t e d  to appear 

fo r  a Pre-Trial Confe rence  i n  I A  P a r t  15, Room 335, 60 Centre 

Street, New York, New York, on June  20, 2008  at 11:OO a.m. at which 

time this matter will be set down f o r  t r i a l .  

This memorandum opinion constitutes the decision and order  of the 

C o u r t .  

Dated : 

4 l - O  
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HON. WALTEf B. TOLUB, J . S . C .  
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