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SUPREME COURT OF THE STATE OF NEW YORK L NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justlce 

CHARLES SPINNER and RICK1 SPINNER, 

PART 59 

Index No.: 10434412006 

Motion Date: 11/27/07 Plaintiffs, 

- v -  
Motion Seq. No.: 003 

Motion Cal. No.: 

1725 YORK AVENUE OWNERS and GUMLEY-HAFT 
LLC , 

Defendants. 

I The following papers, numbered 1 to 8 were read on these motion and cross motion for summaw I judqment . 

Notice of MotionlOrder to Show Cause -Affidavits -Exhibits 

Notice of Cross MotiodAnswering Affidavits - Exhibi 

Replying Affidavits - Exhibits 
Sur Replying Affidavits-Exhibits 

Cross-Motion: Yes 0 No 
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I E 2  I UDon the foregoing papers, t h e  defendants’ motion Jfor  

plaintiffs’ cross motion for partial summary judgment of 

liability must be DENIED. 

This action invol.ves p l - a i n t i f f  who claims h e  slipped 

and f e l l  or1 the wet f l o o r  i n  the lobby of h i s  residence on 

December 25, 2005. He contends t h a t  defendant cooperative 

building owner and building managing a g e n t  were negligent L qheri 

Check One: -FINAL DISPOSITION p NON-FINAL DISPOSITION 
Check if appropriate: DO NOT POST 0 REFERENCE 

I I 

[* 1 ]



p l a i n t i f f s ’  paper:’; shows t h a t  t h e r e  W ~ S  r a i n f a l l  f o r .  a b o u t  two 

;3ricl one half h o u r s  before 1.he a c c i d c n t ,  wj k1-i approximat:.el.y 1 / 1 0  

of a n  i n c h  of r a i r i  or . U 9  i n c h  falling between 3 and  3 t h a t  

af l rernoon and  ainot-her . 16 inch of  p r e c i p i t a t i o n  o v e r  the n e x t  

h o u r .  

P l a i n t i f f  c la ims t h a t  a s  h e  left t h e  b u i l . d i r i y  on thc 

d a y  i n  q u e s t i o n ,  hp i n fo rmed  t h e  door  p e r s o n  i n  t h e  l o b b y  t h a t  

t h c  f1.oor was wet., w h i c h  n o t i c e  i s  c a t e g o r i c a l l y  d e n i e d  by 

d e f e n d a n t s ,  who refer t o  t h e  D V D  t h a t  t h e y  cor-itend demonstrate 

Lhat p l a i n t i f f  n e v e r  d i d .  T h e r e  i s  no d i s p u t e  t .hat  defendants 

place mats o r  r u n n e r s  i n  t h e  l o b b y  d u r i n g  r a i n f a l l ,  and t h a t  

t h c r e  were no m a t s  o r  ~ i i n n e r s  i n  p l a c e  a t  t h e  t i m e  o f  p l a i n t i f f ‘ s  

Res ide r i i i i a l  A p ~ ~ . L r r i e n t .  Manager,  cls a n  e x p e r t ,  who s t . a t . c s  under 

o a t h ,  i n  p e r t i n e n t  p a r t ,  t h a t  
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s l i p p e r y  when wet i s  a d m i s s i h l e  on t.he q u e s t i o n  o f  reasoriabl e 

c a r e .  Rerman v H . J .  F , n t . e r p r i s e s ,  I r i c - ,  1 3  A D 2 d  1 9 9 ,  201 (I.” 

Dept 1961). 

Fortqanq v Chase Manhat. taii  B a n k ,  2 3  N Y 2 d  895 (1969) is 

controlling p r e c e d e n t  i n t h i s  c a s e .  In i t .s  memorandum d e c i s i o n  

i n  F o r - t y a n q ,  t h e  Court of Appeals h e l d  t h a t .  ” [ a l n  issue of  fact 

was raj.sec3 on t h e  t . r i a l  a s  to whet-her t .he  b u i l d i n g  lessee 

main ta i l - l ed  p rope r1  y p l a c e d  maIrs on t h e  l o b b y  floor d u r i n g  r a i n y  

weaLl-ier and k e p t  t . h c  u n c o v e r e d  areas f r e e  of e x c e s s i v e  mois t .u re .  ” 

In r e v e r s i n g  the Appellate D1.v i s ion ‘ s  reversal of  t h e  t r - i . a l  

v c r i l i c i  for plairi!:.j .ff and  yr.ar-iting a n c w  L ~ i , t i I - ,  the E’olLyariq 

c:ourt. also c::ommenl-:ed that. the [.rial. t e s t i m o n y  o f  p l a i n t i f f ‘ s  

expert “ c o u l d  riot be d i s r e g a r d e d  as a m a t t e r  of  l a w . ”  F o r t q a r l q ,  

896. 
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t ) ia( :quadi .o  v Rt:cinCi Kc?;lltv Cor]:), ;:C N Y 3 d  (367 ( I  994 ) a n d  Mc1rk.s v 

A ri [:I r (: 1 :< R 1.- o d cjw ;I v , I r i  c: . I Y . J O  AD;‘d 9:’:: ( 1 ”  [ ) C ! P t .  19’/2) . S L I C h  

d cm (I 1-1 s t r ,3 t e s ~ n i i  1 e i. 11 A r.1 ;x :n r .  e “ g e 11 e 1- a 1 a w a 7: (3 rl c s s ” (3 t <:I 

c.lar\yerr-oi.ls c o n d i t i o n .  However, S I J C I \  e v  i t:Ierii:e i s i r i suf f ic ic i !n t  t.c 

d e t e r r n i r - l e  l i  a t j i  1 i ty i n  p l a i n t i f t ’  s f avo l r  <is ;i matter oi law. 

A c: c: o r td i n q  1 y , 

OKDEtlLD t h a t  defeiidar-iLs 1 7 2 5  YORE; OWNERS CCIRP.  arid 

i t  i :1; t he 1: e T o  re , 

GLIMHLY-HAE’1‘ LLC:’s r r i o I - . i o r i  for- siirnrnai-y judgment. i s DENTED; a n d  i t 

is f u r t h e r  

ORDERED t h n t  p l a i n t i f f s  CHARLES SPINNER and R I C K 1  

S E i N N L I I ’ s  c r o s s - r r ~ ) t i o n  f o r  p a r t i a l  summary judgment of l i a b i l i t y  

i s  DENIED; a n d  it is f u r t h e r  

ORDERED t h a t  t h e  p a r t i e s  a n d  their c o u n s e l  are d i r e c t . e d  

t.o a t t - c n d  a m e d i a t i o n  c o n f e r e n c e  before Elart M e d i a t i o n - 1  on J u n e  

3 ,  2 0 0 8 ,  a t  10:30 A . M .  If the case does n o t  s e t t l e  i n  Parl: 

M e d i a t i o n - 1 ,  t h e  p a r t i e s ’  c o u n s e l  a r e  d i r e c t e d  t o  a t t e n d  a pr-e- 

t r i a l  c o n f e r e n c e  i n  IAS P a r t  5 9 ,  Room 1 2 5 4 ,  111 C e n t - r e  S t r e e t . ,  

N e w  Y o r k ,  N Y  10013, on J u n e  2 4 ,  2 0 0 8 ,  at.  2:30 P . M .  t o  s e t  a t r i a l  

d a t e .  

T h i s  i s  t h c  d e c i s i o n  a n d  o r d e r  o f  t h e  rourt. 

Dated: April ENTER:  

J. S. C. &%A A JAMES 
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