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INDEX NO. 05-12884 

SUPREME COURT - STATE OF NEW YON< 
1.A.S. PART 10 - SUFFOLKCOUNTY 

P Ir' E S E iv T :  

i /Oil JOHN J.J. JONES, JR. 
.lustice of the Supreme Court 

....... X 
ROliER' I '  I IOWARD, 

Plaintiff, 

- against - 

k l O I  1'1 II<liN ('ONTAINER CORP., 

Defendant. : 
X 

MOTION DATE 9/26/07 
ADJ. DATE 1/2/08 
Mot. Seq. # 003 - MotD 

SPAR & BERNSTEIN, P.C. 
Attorneys for Plaintiff 
225 Broadway, Suite 5 12 
New York, New York 10007 

HAMMILL, O'BRIEN, CROUTIER, 
DEMPSEY & PENDER, P.C. 
Attorneys for Defendant 
154 Terry Road, P.O. Box 883 
Smithtown, New York 11 787 

! ' i loii ihc li)llowing papers numbered 1 to 21 read on this motion for summary iud.gment; Notice of Motioid 
[ . ) i ~ l ~ ~ i  to Sho\v C'ausc and supporting papers 1 - 11 
.',iisn t.wiiy :\Illdavits and supporting papers 12 - 16 ; Replying Affidavits and supporting papers 17 - 18 ; 
()1Iit'i fi-zL (stiixila~ions ofadioui-nment): (G ' ) it is. 

; Notice of Cross Motion and supporting papers 

ORDERED that this motion by defendant for suininary judgment is granted to the extent that all 
i i;iiiiis ~illcgccl thr violation of tlie New York State Labor Law S5200, 240, 241 and under the Industrial 

1 x 1 ~  NC dismissed (Padufa vLifarrz Props. Coup., 84 NY2d 519, 620 NYS2d 310 [1994]; Labor Law 
2242. ( 'PI  I< 331 ' [ e ] ;  Feris v Port Authority ofNew York alrdNew Jersey, 40 AD3d 276, 835 NYS2d 
1 ir' ' 3 0 0 7 ] ) :  and I t  IS 

ORDERED that suinmary j udgment on the remaining claims for negligence is denied absent 
i71'1111'1 lircic proof of entitlement and the existence of issues raised for trial regarding the defendant's 
iiotitlclcgble duty to maintain tlie premises in a reasonably safe condition under the circuinstances SO as 
1 0  pi cvcnt hi-csccable limn to the persons who may frequent the site (Basso v Miller, 40 NY2d 233, 386 
2q\~S7d 503 I lO76]; Winegrad v New York Uiziv. Med. Ctr., 64 NY2d 851, 487 NYS2d 316 [1985]; 
%ric.hcrrrrc~t~ I* Ci[v of New York, 49 NYS2d 557, 427 NYS2d 597 [1980]; S.J. Capelin Associates v 
( ; I ( J ~ ~  /J!Lg.. 73 NY2d 335,  357 NYS2d 478 [1974]; CPLR 3212[b]); and it is 

ORDERED that the parties are directed to confer and stipulate in writing, witliin twenty (20) 
: lavx  of  ciiti-y o f  thc within order, as to a choice of law between Tennessee and New York to expedite the 
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I io\\ ml \’ Sotitliern Contaitier Corp. 
1 idct  N O .  0 5 -  12884 
t ’;le< 2 

\ l i i pos i t i o i i  o I. the negligence and premises liability claims. Defendant has expressly discussed the 
1 - 1  c\ <ii 1 tiis st,inclards iindcr Tennessee law without discussion or colnparisoti with New York law. Upon 
L’iii \ory rwic\\ the d t  fference between New York and Tennessee law appears negligible. Both states 
I qti i rc  t h a l  Iliere be a duty to plaintiff‘, a breach, or the existence of a dangerous, defective condition 
crcitcd 174 ihc defcndant/owner, or on notice, actual or constructive, with sufficient time for the 
dclcritl:inl to rctiicdy the defect. This record does not reflect that a conflict of law or prejudice from 
t’it hc31 state la\\ despite the fact that “conduct regulation” aspect favors tlie use of Tennessee law. Both 

1 t l ic iiaiicci parties are New York domiciliaries. Defendant’s subcontractor, RCR, is a Tennessee 
L (71 poi-atioii. ~ v h i c h  admits construction of the offending steps. Although RCR is not a named party to 
I i i \  x t i o i i .  [ l i e  corporation may be subject to third-party or independent action by the defendant herein. 
t lo\\ c\ GI-, i n  the event a stipulation is not signed and filed as directed, tlie standards provided by 
I C’iiiiesscc I ~ L V  for preniiscs liability shall be imposed to determine tlie issue (Cooney v Osgood Mach., 

I i i c .  8 1 NJ‘7cI 60, 595 NYs2d 919 [1993]; Padccla v Lilarrr, supra; Basso v Miller, 40 NY2d 233, 386 
‘ d l  S2d 504 1 19761, Mangum v Golden Gallorz Cory., 1999 Tenn App Lexis 138); and it is further 

0NI)EIZED that the claims for which summary judgnieiit has been granted are severed from the 
ici>ioiiii!ig cxitscs o f  actjoti, wliich continue for prosecution and trial (CPLR 3212[eJ). 

I h i 5  act io i i  het\wcii New York doiniciliaries arises oil1 of a woi-IC-related accident which 
IC i \ I : I L Y I  o i i  .Iiiiic 15, 2004 at a construction site in Murfreesboro, Tennessee. Plaintiff was a 

( 1 1  I \ CI’ I ~ i h ~ i - c r  cniployed by Nassau Printing Machinery, a New York corporation located i n  Copiague, 

bcl Is ,tiid illstalls niacliinery. Bobst, in turn, was subcontracted to the RCR Building Corp., a Nashville, 
I ciiiicsscc>, coi-poration. The latter is general contractor of the construction project involving 

i ic IL~i ld:1i i t  o\\ iicr’s manufacturing plant located in Tennessee. Defendant is also licensed to do business 
i i i  \LV J 7 0 i i  and  owns plants located in Hauppauge and Deer Park, New York. In addition, tlie 

‘4 t i r 1  i-ccshot o. Tennessee, Defendant, whicli manufactures corrugated boxes, has been in business at 
l ~ i s t  li f‘iy-livc years. Pursuant to the contract of July 24, 2003 and the testimony of Engineering Vice 
1 ’ 1  c ~ r d c n l  .Iohii Telesca, the owner affirinatively oversaw the Tennessee project. Telesca testified that 
i lpoil succcssliil bid, RCR was chosen general contractor for the construction of a 280,000 square-foot 
I ~ t ~ i I i ~ y  if ill1 5.000 square feet of office space. RCR employed Juan DeLeon, who fabricated the stairs at 
~ i c  I(~,iciinc t1oc.k o f  the new plant for trailer parking. 

iii Printing is a subcontractor of Bobst Machinery, a Roseland, New Jersey, corporation which 

ct ciiclant o\\ ns plants in Massachusetts, Pennsylvania, South Carolina, North Carolina and 

R( ~ l <  coiiiiiienccd the Murfreesboro construction in 2003. Defendant subcontracted with RCR 
,ind qxi i -a lc ly  w i t h  Bobst Machinery to purchase and install machinery at the Tennessee site. Bobst 
liicii siihcoiitixted with Nassau Printing for machinery delivery and installation. Southern Container 
’\ icc I’rcsidcnt Telesca testified he was on work site of the plant for two days, one week prior to the 
tici.itlcnt. oii oi about June 8, 2004. RCR was 011 site, and Bobst installed the machinery. Deliveries 
vi c i ~  iiiirdc by  Nassau Printing at the loading dock into tlie structure and wooden steps constructed by 
R (  I? pro\ idcd access to either end of the loading dock. The steps were flush to the floor of the 4‘ x 6’ 
1‘ I J ~  foriii aiirt approximately 4’ wide. Telesca recalls that both sides of tlie steps had wood handrails, 

h i (  I1 \vu c nailed or bolted to the frame of the steps. 
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\llci-iiatc ~ C C C S S  to tlie building was available from the other side of the building, where a truck 
t o i i l r i  cli-i~c i i ito the building at the rear to deliver large pieces of machinery. The ramp was grade level. 

I c lc ‘~ ,cc i  Iicld eckly and biweekly job site meetings for progress reports from RCR. Photos were taken 
, j i  tlic pro~rcss.  Tilcsca was also 011 site on June 16, 2004 and observed that the temporary staircase was 
i i i  ~ h c .  s;tiiic condition as before and recalled that handrails existed, with no side enclosure but for 
‘ s~r i~ igc is  oil  both sidcs. “Stringers” are two side boards that hold the step planking in place. .. 

Chi lune 15, 2004 plaintiff arrived at the site loading dock with a tractor-trailer to deliver printing 
1 t ix~i i i ic i  J A lhrltlift unloaded the equipment inside the building from the truck parked on a concrete 
i,iiiii> iiisiclc 11ic building. At 1 1  :30 a.m. plaintiff attempted to exit the building from the loading dock 
< i i c< i  the teiiipoi-ary wood stairs. The outside steps were wet from rain and the plaintiff slipped on the 
~:\pcicetl stcps, kll to tlic ground, and was injured. Plaintiff claims there were no handrails on the 2’ x 6’ 
L l i v k  a i d  that  the steps werc open 011 both sides. 

1 I r  I ec c-owoi-kcrs, Joc Incarnato, Wayne Signorelli and Doniiie Signorelli, assisted tlie plaintiff to 
I . i i :  loc I~ic~ii-iiato drove plaintiff to the hospital, where he was x-rayed, splinted and provided with 

iit<.lics l’hi-ec hours later plaintiff returned to the work site for two hours. The men reported tlie 
s i i< ide i i i  PlaintifT remained at a local hotel for a day and proceeded to drive the tractor-trailer from 
I ciiiicsscc’ to New York. During the 41-hour drive he stopped, slept in the truck and arrived in New 
‘i’tlrl\ oil .Iuiic 1 S. 2004. He left the truck at the Island Printing Yard, 19 Dixon Avenue, Copiague, 
; ~ i ~ ~ L c d  t i p  his car and returned to his home. On Monday, June 21, 2004, the plaintiff sought further 
i i icti icnl ;)I tcii(ion from Dr. Fabisliaw at Suffolk Orthopedic. New x-rays were taken, and the plaintiff 
’\,IS caxtci l  

I h i s  action commenced on June 13, 2005. Plaintiff alleges violation of tlie Labor Law, Industrial 
i d c  , i l l t i  iicgl igcnce by defendant/owner. Defendant answered, asserting general denials and six 

AI  l i i  i i i ‘ i t  I \  c tlcfcnses, for contribution, assumption of apparent risks, shared liability and for non- 
i:c o i i o i i i i c  loss pursuant to CPLR Art. 16, collateral source indemnity, pursuant to CPLR 4545[c], 
(iim~issal lor-  ion-convenieiis, CPLR 327, and for failure to name as necessary parties defendant the 
:<(’I? Gorp anti Bobst, Inc. 

I Iic I almr Law of New York is local state law not applicable to breaches of statute outside the 
, ~ . I [ L  i’hris. partial judgment is warranted on all relevant claims alleged in the amended verified 
! ~ ~ n i p l . i ~ n t  hased on tlie New York Labor Law and tlie Industrial Code (CPLR 3212[b]; Labor Law 
?24-’) I lowevcr, tlic cause of action under OSHA and for owner negligence and premises liability is 
pi oiwi i i i idcr Ncw York and Tennessee law. 

\Vlicii ‘I choice of law issue is raised, New York employs an interest analysis to determine which 
l 1 1  ~ ~ ~ i i i p c l i i ~ g  jurisdictions has a greater interest. This is deterniined by an evaluation of facts relating to 
f lic piii-jmc ol‘a particular law. Two separate inquiries are applied to ascertain the greater interest: (1) 
\ I C I I I  licant contacts. location; and (2) whether the purpose of the law is the regulation of conduct or the 
,iliac ation o f  the loss. When conduct is involved, tlie law of the place where the incident occurred is 
11 ctloininciiit, sincc thc interest of the jurisdiction at stake is for the protection of reasonable expectations 
cxl ic .d  o i i  to govern present and future conduct within the jurisdiction. This outweiglis interests of 
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,*iiiiiiiioii doinicilc unless remedial rules are fixstrated or public policy is violated (Cooney v Osgood 
I I a c h . ,  IIIC.. s i i p r o ;  Paduln 17 Lilarii, stipra). Therefore, in the event the parties fail to stipulate to law in 
:illici i i i r i sd i c t i on ,  Tcnnessee law will prevail (Martgum v Golden Gallon Cory., S Z ~ ~ Y L L ) .  

I I I  this c x c  the defendant clearly describes Tennessee standards for premises liability without 
Ltlinp,irisoii lo N c w  York law. The owner of the premises is not an absolute insurer of safety in either 
i .il isdiclioii. pro~ ided  there is no breach of the nondelegable duty to maintain the property iii reasouabIy 
\,I i i :  co i i c l i t ion  tinder tlie relevant circumstances. There is no dispute that tlie staircase in issue was 
.o i i \~ i  iiciccl 17y m agent of defeiidant RCR. As general contractor, RCR's employee constructed the 
k l q w  Not  icc IS  not  an  issue. Nevertheless, actual notice existed pursuant to the testimony of Johii 

P,L ;I. \\ 110 ohservcd the steps one week prior to and one day after the accident while on site. 
1 i o \ (  i \ cr. qtic'stiotis arc raised as to whether reasonably safe premises were provided under the 
I I I  i 'u i i is tc i i icw,  Imcd on the nature of the project, the frequency of use, the contradictory evidence 
i i + i ~ ~ l i n ~  I~:iiitlrails, and open sides (Basso v Miller, szipm; M a n p i n  v G o l h z  Gallon Cory., szipm). 

1 lit> jorndcr of RCR Corp., a Teniiessee corporatioii , and Bobst Corp., a New Jersey corporation, 
I I L Y  t l ic i  iiidispcnsable nor within the jurisdiction of this court. However, neither is a necessary party, 

I i d  i i o  piciutlice I S  shown since effective remedy is available to the defendant piirsiiaiit to contract, 
liii(1 pi-[\ 01 ~iidcjxiident actions in the respective states of corporate domicile (CPLR 1001, 1007, 

1 OOh i 

FINAL DISPOSITION X NON-FINAL DISPOSlTlON 
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