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1'HL 1<OTI-€ LAW FIRM, PLLC', pro se, 

PIaiiiliI~, 
- - 3 p I i S t - -  

STEVEN 13IiE'I"I' SANDS aiid MARTIN 

Defendants. 

,JOAN A. MAIIDEN, , J . :  

I n  this action ai-isiiig wit  of defendants' alleged rcfiisal to pay for legal services " y y  11. dcrcd 

on tlicir hchdf aiid h r  their bcuclit hy the plaintilIlaw Iii-111, philitiff, who is appearing 111-0 sc, 

moves for an order disqiialii'ying Giisrae, Kaplau, Rnino & Nusbaum, PI ,I ,C ("the GLIsrac lirm") 

as cou~iscl i h r  delendaiils in this action pursuanl to New York Stale disCjpljiiary rule L)K 5-1 02. 

Ilcfcndaiils oppose tlic riiotinn, which is dciiicd h r  the t -e i isms bclow. 

13 ;Icl<Cl-mKJ 

PhintiIf is 3 small law fiiln that rcprcsenled delkiidants, who arc two brothers, i n  

iiLiiiicrous liligations niid arbitr-atioiis involving various busiiicss cnlities owncd and/or contrnlled 

l,y dcfcndanls, iiicludjiig a t,r-okernge fii-iii known as Sands Hrother-s, I,td., Inc. 

rcpreseiitation of 'dchdai i ls  began i n  March 2003 a ~ i d  cnded in early 2000, wlieii plai i i~ifr  n o t i  licd 

dekiidants thal i t  coulci not longer represent them since delciidaiits owed plaintiff ~tl,pi-osiIiiately 

$: 1 .S niillion for Icy1 services. 'I'he amended complaiiit nsscrts c;itises o r  action for: (1) bi-c:~Ii o r  

co i i~ ix l ,  (2) services rcndei-ELI, ( 3 )  account siated, (4) qii:mttun mcruit, ( 5 )  tor-tiom inlerfireiicc 

with .l,cgal Fccs Agreemciit against Stevcn Sands, (6) Pr-audulciit misrepr-csciitntioii, (7)  li-aud in 

Plaiiitifi's 
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11ic I ~ ~ ~ I C C I I ) U I I ~ ,  (8) unjust cn~-iclinien~, (9) co111111011 law fraud, (1 0) to pietce [lie co ip ra t c  vcil, 

aiid ( 1 1 ) inten~ional tort. In  additioii to $1.5 iiiillion in outstandiiig attonicys’ fccs, the anieiidctl 

coniplaiiit sccks S 100,000 in compensatory dania~es,  p~~iiitivc damages, and attoiiieys’ f‘ccs. 

By decision and ordcr dated April 1 1, 2008, this court grantcd de~ciiciaiits’ inotion to 

disriiiss the ;urnended complaint to the extcnt ordismjssiiig the fi-md clainis, thc in~entional tort 

Wliilc thc inotioii lo dismiss was pcnding, plaintif1iiiadc this motion to disqualify thc 

G~israc firm under the advocate-witness rule oftlic Codc of I)rofessional Rcsponsibilily, 1)R-S- 

102( U)(23 NYCXIC 1200.2[b]). Plaii~tjff argues Illat since attonicys from the (Giisrac lii-m acted ;IS 

additionill or subsec~uent coiiiisel to plaiiitiffoii the maiters that arc now tlic suliject orthis fcc 

dispute, tliat it will bc ricccssary for plainliffto call llieiii as witncsscs, and tliat tlicir tcstimony 

will be prc-judicial to dcfcndants. 

In support oi’the inotion, plaintiff submits the allinnation of I<icliartl Roth, Esq. (‘‘Roth”) 

wlio is tlic priricipal of the plaintif1 law liciliii. Rotli states that “I 11x1 convers:rtiuns with L)avid 

Gcliii, Marty Kaplan, Sirino Bruno aiid Briati GI-ailinan, all litigation partncrs at tlic G~is rac  f i t in ,  

a1mLit many of the matters upon which tliis suit is h s c d .  I’hosc convcisatioiis 1-clatcd to the work 

[plalntil‘l] wiis pcrfomi tis oil those niatlei-s, stratcgics iii connection with the mrittcrs, billing Ihc 

clicnt, disbiirseiiients and the fact that money was due and owing.” (Kotl-i Aflii-iii:itioii, 11 4). Roll1 

l.Lirtlicr states that “the Gusi-ae Iii-111 worked vcry closely with [pl:iiiitirfl a i i d  has first Iia11cl 

knowledge of conversations I-dating to the issues in this action, the work [plairitiffl pel-fbrnicd and 

inaiiy ollicr items in which no one else lins knowlcdgc. E,acli o r  t h e  pal-tiiers will thei-ehAc bc 
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called to tcstiry roi- [plaiiitiiT] :it trial and all the tcslimoiiy will bc adverse to delkl-idnnts.” (id, 11 

7). 

Rotli also points to specilic iiiattcrs identified in the Aiiiendcd Coiiiplsint in which both 

plaintiff ;ind the Chisrac lii-In rcprescnted dereiidaiits. In particular, I<otli statcs that in  tlie 

RogC’i.jo-F~,,..vLI1li litigation (hi~ic~zdcd Complaint, 71 25 (i)), the Gusrac i’lriii settled thc m;1ttcr 

Ixliiiid pl:iiiitii~Y’s Ixick on the cvc ol‘ti-ial while Rotli was pi-eparing cxaiiiinations h i -  ;I Ilcx-iiig in 

the case. Rotli hrtlicr states tlial in the Iliirrng aud B3cu.r litigations (u, 11 25 ( e )  & 11 11 25 (n), 3.7- 

40 rcspcctivcly), plaintiff and thc Gusr-ac firm worlced as co-counsel aiid appeared togctlicr in  

co~ri-t aiid at arbitration hcarings, aiid that i n  tlic Kcilly iiiattei- ((d, 11 25 (j)) plaintilT a id  the 

(LILISIX lirni also worlced together ;is co-counscl. I n  tlie C ~ d ( y  1ii:ittcr (Id, 11 25 (g)), lioth stales 

that he lint1 convcrsalioiis with Mr. Bruno oftlic Giisrae iinn about scttling the mattcr togcthcr 011 

behalf of the dekndalits. According to I b t h  in the Jrrsriiiiic and HorEge niattcrs (u.,l/ll 2S(m)), the 1 

G LI sim e li rill took ovc r tli c 1) 1 ai n t i fF s rep 1-eseii t at io 11 o i‘ dc fe 11 d a t i  1 s . 

7 

Rotli also asserts that David Gelin, Escl,, who is a litigatioii pal-tnei- a t  thc C;usrae limi, 

1-epi-eseiitcd Stcvcn Sands during the period that Sands is alleged to have tortiously iiiterl-wxl with 

ail agrccin e111 tx t w eeii Daniel Kli h aiio ff (“ K I i h ano !I”), ail uiisiicccss fii 1 c laimant i 11 ~i t i  arb i t 1-ii t i 01 1, 

who agi-eed to pay plairitiff $1 00,000 in legal Iccs in cxchange h i -  withdrawing a11 nttorncy’s fws  

c 1 ai 11 i lvdo re the arb i ti-at ion 1-1 an el (A 111 eiid ed Chm plain t , 1111 2 5 (IC), 4 1 -6 8)- 

In opposition to the motion, dcfcndants argue that tlic motion to disqiraliry the Giisrae lii-iii 

is I > ~ C I ~ I ~ I ~ L I I ’ C  21s no discovei-y has b c c ~  conducted. In nddition, defendants ~ g 1 1 c  thaL the tIlisWcj1-11 

slaleiiicnts ill R.oth’s afl-lrriialion mList be rc-jcctcd as Iioth is an intcrcstcd p r t y ,  a11d that in  any 

cvcnt, Rotli’s positioii t l ia t  Iic iiitcnds to call certain iucmbcrs of the Gusi-ac liriii as witiicsscs is 
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sc1 Lserviiig niid spcculative aiicl insufficient lo establisli that such testimoiiy would bt: iicccssary 

or pr~j t idicial  to dekndaiits. 

I n  reply, to coii-ecl u i y  procedural cimr, Roth submits ;in affidavit containing the s;iiiie 

stntcnicnts ;LS h e  d h i a t i o r l  submilted in siippoit of [lie disquali lication niotion. Roth also poiiits 

nul tha t  his statciiiciits as to Mr. Gcliii’s knowledge regarding the facts uiidci.lying the toitious 

i i i tcrhcnce claiiii agairist Steven Saricis arc supported by thc prinled copics of email 

comni~uiications annexed as cxhibi[s to the Aincndcd C~oiiiplaint (exhibits 12, 14, 17, IS ,  1 ‘I, ’70, 

2 1 ,  i1nd 22). 

Disc t i  ssi on 

‘I’lic Code oL‘Profcssional Rcspol-isibility slates that an altoniey iiivolved in litigation niusl 

witliclraw whcn it becoil-ies obvious that tlic attorney ought to bc called as a wilncss. (c‘odc of 

Prol’cssional liesporisihility, DR 5-1 02; S & S Hotel Vcnturcs Limited Partiicrshii, v 777 S. H. 

Chrp., 69 NY2d 437 (1st ncpt 1987). While the inipoi-lancc o f  tlic Code of’Professional 

liesponsibility niiist not be igiiorcd, “i t  is particularly important that [it] not bc iiiechanicnlly 

applied when cliscluali fication is raised in litigation.” Id., a t  444). “Disqiialilicalion.. .d~lring 

liligaliori implicates n u t  orily the ethics 01‘tlic profession  hi^ also the suhstaniivc riglils oflllc 

liligants [and I dcnics a party’s right to 1-eprcscntation by tlic attorney or  its choice.” (Id. at 443 

[ ci 1 ;i ti oils cmi i ttcd j ).” 

I 

TliLis, “[ii]ndcr New Yoi-k law, thc mere [act that an attoriicy was involved in the 

timsactioii at issuc, or h t  his proposed testimony woiild hc relevant or highly uselill is 

insulliciciit to wan-ant disclu:ilitication; rather, the criicial inqtiiry is wliehcr tllc sul,ject tcstiiiiony 

is iiecessiiry, taking into account such iicloi-s as the signilicance ortlic iiia~tei-, tlic availability of  
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otlici- evidence and the wciglit ot‘tlic tcstiniony.” Brooks v. Lewin, 48 AD7d 2x9 ( I ”  Depl 2008); 

~- scl: also, Whitman Breed Abbott LSL Mor-g:an v O r m ,  300 AD3d 135, 136 [ 1st Dcpt 2002). 

(d i sq i i  a 1 i ficati on tinder the ad vocate-wi t ii css I - u 1  c i q L i  i rcs :i showing o l- LLpei-sc)i i;t I l c i i o  wl cclgc o 1’ 

the iiiatters at  issuc. , .so liiylily uid indispensahly pi-obative that tlic attoimy’s testimoiiy ... is 

~icccssary”); S & S Hotel Vcnt~iixs Ltd. l-’ai-tiier-shi~ v 777 S ,  1-1. Cnrp., 09 .NY2d a t  446 (“A 

i‘inrling of ncccssily takcs into iiccomt such factors ns tlic significance or the iiiattcrs, wcight ol‘ 

the tcstiniony, and availability ~1 other eviclcim.”). 

‘I’he party seeliing disqLiali~icatioii,“ca~rics n licwy I~~irdeii ol‘ idciitilyirig projccted 

testimony ol‘tllc advocate-witncss and  demonstrating how it would be ‘so adverse t o  tlic facltlal 

assci-lions or account of the events ofl‘crcd 011 bchalf of the client as to w:iri-nnt his 

disqu3lification.”’ Broadwhile Associates v.  T I W J I ~ ~ ,  237 AD2d 162, 163 ( I  ’‘ Dcpt 1 997), i j~ iu t i i i q ,  

Mal-tinw v. Suozzi, 186 AD2d 378, 379 ( 1 ”  Depl 1332). TIIC courts have found tI-ial Illis I,Llrclcn I 

is not met when early in a procccding, thc pai-ty seeking disqualification states tililt it iiitcncls to 

call the ndvcrse parly’s lawyer as a witncss, but docs not “adequatcly sliow what the testiaioiiy of 

thc advocate witncss is cxpected lo be, how it  will be advcrsc to the client ... or Iiow the client will 

bc pi-c,jLidiccd.” Phoenix Assurance Co. ol‘New York v. C.A. Shea & C h . >  T I I C . ,  237 AD2d 157 ( I ”  

Dept I097)(citations omitlcd); see also, Kii-sllon, Shron, Cornell &L ‘I7eitclbnui, P.C. v .  Savai-csc, 

182 AD2d 91 1 (3d Dept 1992)(holdiiig that disqualificr~tion motion w x  premature wlicn made 

bcforc discovery ami in the absciicc of cvidcnce showing that tlic tcstimony ol- the advocate 

witness would be necessary to establish the moving par-tics’ cnsc or prej tidicial to tlic adverst: 

p arty ’ s c I i en 1 s) ; Cod e o l Pro fkss i o i i  31 lies ponsi bi li t y, 11 R 5 - 1 03 [ U] (p el111 It t i 11 2 a11 31 tor-iiey \V 11 o 

may be called 3s ;i witness and who lias a l r cdy  re/riiiieci by ;i clicnt to coiitinr.ic rc1)rcsciit;itiuil 
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i i i i t i l  “ i t  is appareiil thal the testimony is or may be prejLidicial to tlic client”); coiiilxire &&ulow, 

Duiiaud, Mcrcadicr cS! Carrcras I L P  v. Lacher, 299 ,41)2d 64 (1” Ikpt 2002)(holding that 

disqualification oriittomey bel‘ore discovery was v,xrantcd i n  aclioii hy one law finn against 

another limi ai-ising Irom tllc lmxtcli of a mcrgcr agreement where discovery i l l  1-clatcd c x c  

showcd that a.ttoimcy was tlic only witness who could testify on bd1alIol‘l1is clients to explain 

why certain fees his firm received were iiot payablc to tlic otlier firm iinder the mci-gci- agi-ccniciit). 

LJiidcr this standard, plaintiff has not met its biirdcn o f  showing thr i t  Gtisi-ae iiim slloLIlc1 I ~ c  

d i sq 11 ;L 1 i fi ed i I 11 der the ad v oc at c- w i t n cs s ri11 e. W 11 i I c 11 1 ai 11 I i If and G 11 s 1-a~ li 1-111 rep resen t ed 

dereiidanls in tlie iiiattei-s for which plaintiff is seeking fees, plainti1fdocs not adequately speci ry 

what testiiiioiiy will be requircd ordcfcndants. Prcsuniably, billing rccords will suhstaiitiate tlic 

amounl of fccs due and owing to plaiiitiKso tliat pai-tiicrs fiom tlie Gusrac lir-m will no1 he 

required to testily tliat plainti rf pcrfoniied cerlaiii sei-viccs. Furthcrniore, as the h i i d  clniiiis, 

intentional tort clair11 and request for punitive damages have Ixcn disniissed, it appears that 

allegations that tlic Giisrac firm aided defendants in settling cases williout plainlif‘l’s linowlccige, 

and that dekndants cngagc in a pattern of coiiciuct oIhi l ing to pay their attonlcys, includinS thc 

Gusi-ac 1?rm, ;ire no longei- relevalit, 

Morcovcr, with the exception 01’David Gelin, plaintiNdocs 1101 explain I-low his 

conversations with the Val-ious litigation parhers at tlic liriii will be reqiiir-ctl to prove its cliiiiiis 01- 

will he prejudicial to dclkiid:ints. In Fxt,  at this early stage of the liligation, when d e r ~ ~ ~ d i l l ~ t s  h v c  

not even mswci:cd tlic amencled complaiiit, tlic nature or  deleiidaiits’ defenses arc unknown and 

iic) discovery has bccii coiiducted, i t  cannot be said what issues will be relevant at trial. 

As for Mi-. Gelm, who represented Stevcii Salids during lhe period of his i i l l e p l  
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iiikrfcrcncc with nil agreement f‘or the payiie~it of  I cy1  fccs to plaintiff, it cniiiiot be said 011 tliis 

record that his tcstiiiiony, even if necessary, will I J C  prcjuclicial to dehidants.  In any event, even 

if MI-. C k h n  is called ut his witiiess at trial, it is wcll cstablislicd that ‘‘a law limi is peiiiiiltecl lo  

continiie rcprescnlation ol‘a clicnt even tIioLigh one of the firni’s nttoi-ncys will hc callcd :is n 

witness on behalf of tlic cliciit bcforc the tribunal.” Owen & Mandolib, Inc. v Davidoil‘of 

Ckncvn, Inc., I97 AD2d 370 (1 ’I Dcpt 1993) Iv dciiicrl, 83 NY2d 75 1 ( 1  994); Sokolow, ~)LIIKILII~, 

Mci-cndier & Can-eras LLP v. I .aclicr, 299 AD2d at 76 (holding that trial court’s c-lccisioli sliould 

bc riiodilied to the extent that it disquali licd cntirc law h i  upon a liiiding ilie testiniony (.)[a 

partner iii that fii-m was iieccssary to the clients’ case); Kaplan v Maytex Mills, Inc., 187 Ai12d 

5 6 5  (3d Ilcpt I CN2)(thc 1YIO rcvisioii o l the Code olI’1-ofcssio11al Respoiisibility DR 5-1 W ( A )  

“now permits a law linn to coiitiiiue representation o r  ;i client even i l  oiie attomey i i i  tlic lir-in is 

1-equired lo testify”); But scc, Pricc v Pricc, 289 AI32d I 1 (1” Dcpt 2001). I 

Fur-thci-iiiorc, while plaintin‘i-dies heavily 011 Moses & Sinqer, I L P  v.  S C W  Machilicry 

Clorp., 251 AD2d 271 (1“ Dcpt), Iv disimisscd, 92 NY2d 1024 ( 1  998), to ;irgtie lhat the Giisrae 

firm should be disqualiliccl, t h a t  cnsc is not coiitrollj~ig hcrc, 111 Moscs & Siiiccr, LLP , which, like 

the inst:int case, iiivolved an nctioii 101- the recovery 01 legal fees, tlic Appcllatc Division, First 

Dcparlmcnt affirmcd tlic trial court’s y m t  ofplaiiiti ff’s inotion to disqualify dcfciid;inls’ attomey 

wriliiig that he was “engaged as co-counsel in h e  litigation that gave rise to tlic bills at i s sw [and 

thcrcfore] his testimony would likely bc iicccss;iry.”u., a t  271. However, the I-7i-occdLlixI poslur’c 

in  Moscs LSL Siiiecr, LLP was sigiiit‘icantly diffcrcnt than in the iiislanl c i~se .  ‘l‘liei-c, tlic 

disqualifiicalion motion was not made at h e  beginning of action bu t  at thc titiic that the coul-t 

graiitcd plairitifi’s motion Ii7r suiuiiiaiy judgmcnt oii its nccounl stated claiiii a i d  to dismiss 
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clckiidants’ counterclaims. Tlius, altlmugh Moscs & Sheer,  LLP does not delineate thc 

untlcrlyirig [acts, it caii be presumed that tlic issucs rclcvaiit to tlic trial were known to the co~rl-t, 

and pruvidcd tlic basis for Gliding that the testimony of defendants’ counsel was nccessiiry. In 

contrast, 3s indicatcd abovc, at this early stage, the issues thal will be relcvant lo the trial in this 

actinii arc ~iiik-nowii, so that i t  would premature to grarit plaiiiti Tf s disqudi licatioti niotioii. 

Finally, whilc dciiyiog tlic mution at th is  time, the courl recognizes that ;IS h i s  action 

proceeds i t  may become apparcnt that disqualification oftlic Gusrac firm is warrantcd. 

Accordingly, Ihe motion is dcnicd without prcjudicc to rcricwal. 

C‘o n c 1 I I si c) n 

In vicw uf thc  almvc, it is 

Ol<I)ERELl that plaintiff’s iiiotioii to disqiidily Gusrnc, Kapl;in, f3r-iino & Nusbiiiiiii, 

PI,I,C as counscl for dcl’cndants i11 this action is dciiicd without pi-cjudicc lo its renewal. 
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