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INDEX 
NO.: 27369-03 

SUPREME COURT - STATE OF NEW YORK 
- TRIAL TERM, PART 8 SUFFOLK COUNTY 

I’KESEN’I’: -f_ioon. Elizabeth Hazlitt Emerson 

WE\l)Y F1,EDERBACH and CHARLES 
Fl ,F’ DE KBA( H,  

Plaintiffs, 

-against - 

1’1 t\(’HES I,,\\ F A Y M A N ,  IRINA FAYMAN, SUFFOLK 
( ’ 0 1  INTY 1 ) E Y A R T M E N T  OF PUBLIC WORKS, 
S l ~ F F O L K  ( ’Ol INTY POLICE DEPARTMENT and THE 
( ’ 0 1  INT1 O F  SllFFOl,K, 

Defendants. 
X _ _ _  ~- _. 

MOTION DATE: 1-29-08 
SUBMITTED: 2-28-08 
MOTION NO: 002-MOT D 

TINARI, O’CONNELL & OSBORN, LLP 
Attorneys for Plaintiffs 
320 Carleton Avenue, Suite 6800 
Central Islip, New York 11722 

SCHONDEBARE & KORCZ 
Attorneys for Defendants Fayman 
3555 Veterans Memorial Highway, Suite P 
Ronkonkoma, New York 11779 

CHRISTINE MALAFI, ESQ. 
Attorneys for Defendants Suffolk County 
Department of Public Works, Suffolk County 
Police Department and The County of Suffolk 
100 Veterans Memorial Highway 
Hauppauge, New York 11 788 

I I)on the following papers numbered 1 to 24 read on this motion for s u m m a n  iudgment ; Notice of Motion and 
tupportirng ~)apcl-\ 1 - I  7 ; Notice of Cross Motion and supporting papers-; Answering Affidavits and supporting papers- 
18-?j: K q ) h  ing 4ffitlii\its and supporting papers-; it is, 

ORDERED that this motion (002) by the defendants, Suffolk County Department of 
Puhlic ‘vL‘orI\s, Suffolk County Police Department and the County of Suffolk, pursuant to CPLR 
32 12 f‘ci- suiiimary judgment dismissing the complaint, is decided as follows: 

This is an negligence action to recover damages for injuries allegedly sustained by 
~ h c :  plaiiiti 1‘1’pccdestrian, Wendy Flederbach, on January 27, 2003, on Vanderbilt Parkway, Dix Hills, 
l o i v n  i‘ f ’  Huntington, County of Suffolk, State of New York, when she was struck by a vehicle 
opcratcd hy L’vacheslav Fayman and owned by Irina Fayman. The plaintiffs claim that the vehicle 
was spc-i-ntcd 111 a negligent, careless, reckless, hazardous and dangerous manner, and that the 
(’ounty 01. Suffolk, Suffolk County Department of Public Works, and the Suffolk County Police 
Dcparti1ient (herein collectively “the County of Suffolk”), were jointly and severally negligent, 
careless and reckless in that they failed, inter alia, to keep and maintain Vanderbilt Parkway clear 
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;itid ti-cc ~~I‘accittiiulating ice, failed to spread salt, sand or other substances; failed to inspect the 
road\\ a j  n here water and ice would remain, and failed to warn of the condition. In addition, 
y~laintiff‘:illcgcs that defendant County of Suffolk had actual notice of the subject icy, hazardous 
conditioii :ind failed to timely and properly act thus breaching its duty to maintain the roadway in a 
r c;i so n a 1) 1 v sa fe con d i ti on. 

rhe County of Suffolk seeks summary judgment dismissing the complaint against it 
on the 13 IS IS  that the County was afforded no prior written notice of the alleged defective or 
tiangeroils roadway so as to comply with the mandates of Suffolk County Charter C8-2A as a 
c o n d t t i o i i  precedent to this action and that the Suffolk County Police Department owed no special 
duty to the plaintiffs. 

In support of this application, the County has submitted, inter alia, an attorney’s 
~ ~ J ~ f ~ r n i a l r ~ ~ n ;  thc affidavit of John Donovan; a copy of the Notice of Claim dated March 25, 2003; a 
c opy 01’ the pleadings and answer of the defendant County with its cross claim asserted against the 
((1-dcleiitianls, answer of co-defendants; a copy of the summons and complaint and verified answer 
for the c I c l i o n  entitled Wendy Flederbach and Chris Flederbach v. Jack C. Lennett, Index No. 
(10-0002 I , a copy of the verified bill of particulars; uncertified copies of the MV 104 Police 
Accident Reports for both accidents; and copies of the transcripts of the examinations before trial 
o f  Pen-v Smith and Cannella Balbus. 

Plaintiff opposes defendants’ motion for summary judgment and in support has 
subniitrcxi. inter alia, an attorney’s affirmation; the affidavit of Wendy Flederbach; a copy of a 
pol tcc t i  (:Id r-cport; and copies of the transcripts of the examinations before trial of Jack Lennett, 
(’atliy Pugh. and Barbara Williams. 

On January 27, 2003, at approximately 5 a.m. Barbara Williams left her home, 
cnroutc to ~bork.  and was operating her motor vehicle on Vanderbilt Parkway near Commack 
l41ddlc School. She stated it  was snowing very lightly and the roads were dusty with snow. She 
lest i l icci ‘11 hcr examination before trial that while driving in that vicinity and approached the top of 
the sl i~li t  I1 t 11, the roadway was icy and dangerous and her car slid sideways off the roadway. She 
said hei \ chicle was almost not moving and was slipping, and so was the vehicle in back of her. 
When site ai.r-ived at her place of employment at 6:15 a.m., she called 91 1 and informed the 
tipcrato. of‘ thc existence and location of the defective condition and begged the operator to do 
;oniethtiig She testified that the operator assured her that the police would go to the scene. About 
7 15 ‘I.I 1 1  she learned from one of her students that there had been an accident by the Commack 
\/liddle School and her student’s mother thought some woman was killed. Thereafter, she call 91 I 
igaiii at 15 a.m. and told the operator that “you assured me you were going to send a policeman 
’hcrc.” . ~ n d  that the operator said there was a police officer there at 6:23 and the sander was called. 
21s. Williams stated she was told by the operator that if you have any other problems to call the 
Second l’rccinct. At 7:20 a.m., she called the Huntington sanders who advised her they do not sand 
L’nndcr -li l t  Parkway, and gave her the number for Suffolk County sander. She stated she then 
x l l ed  t ~ i c  Suffolk County sanders, and a woman answered and she asked her why she didn’t send a 
sander cion t i  to Vandcrbilt Parkway in front of Commack Road. She stated the woman told her to 
‘Watt iiiinittc”, and about 20 minutes later she got back on the phone and said, “There was no call 
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inadc to LIS  this morning.” Ms. Williams testified that she then call the Second Precinct at 7:30 
a m. ;isl\ing to speak to a supervisor and was told that there were no supervisors there as they were 
at a vcrj tcrrible accident on Vanderbilt Parkway. She said the woman was abrupt with her and 
said shc would have someone call her back later. Ms. Williams then testified that she went back to 
thc scciit’ o r  the accident and spoke to the officer in the car and asked him if he was the policeman 
that n a c  there this morning and left, and that he said “Yes, I called the sander.” She testified that 
she L\ ;is t ery upset with him, but he kept on writing. She stated another officer came up to her and 
told her- “ l i ~ l y .  have a nice day.” 

The plaintiff, Wendy Flederbach, stated in her affidavit that when she turned onto 
‘d anc1crl)rlt Pill-kway from McLane Drive, traveling in a westbound direction, she noticed the 
I-cnnetl ib chicle ahead of her traveling in the same direction. It traveled down the short hill when it 
suddcnl c’ spun, went into the eastbound lane of Vanderbilt Parkway and struck the D’ Alessandro 

ehicle tr,tvcling in the eastbound lane. She drove past the two vehicles and parked her car to give 
assist an:^ io Mr. Lennett who was unable to get out of his car. She walked to the rear of his 
1 ehicle md spoke to him through the rear window which was smashed out, when suddenly she was 
struch I>> a L eliicle traveling westbound and operated by Yvacheslav Fayman, pinning her left leg 
i n  the I-car wheel well of the passenger side of the Lennett vehicle. 

Perry Smith testified that he is a police officer with the Suffolk County Police 
‘1cparli;licnt since 1989 and on January 27,2003, he was assigned to the Dix Hills sector, including 
V a n d a - h i l t  Parkway. He testified that it was cold and had snowed, and he had crossed over 
Vandcrhrlt Parkway via Route 23 1 early in the morning prior to the two accidents happening and 
ioted tl u t  thc roadway was covered with about an inch of snow, but he did not feel any ice while he 
was d r i ~ ~  ing About 6: 15 a.m. he received a call from the dispatcher to check out a report of ice or 
ino\v on tiic roadway by the Commack school but he stated he did not go to the location as he had 
driven about t\vo or three miles from that section of the roadway a couple hours earlier and knew 
hc r o a c l ~  ay  condition, but he was unsure if the roadway had been sanded. He stated that instead of 

2oriig to thc area, he used the police radio and requested sand or salt for Vanderbilt Parkway. He 
jtated Vandcrbilt Parkway is a County Road so the second precinct would then call the County to 
~-cclucst ;I sand truck for the roadway. When he received the call about the accidents on the roadway 
about rorty five minutes later, he went to the scene and learned from Barbara Williams that she had 
made tlic earlier complaint by way of a 91 1 call about the snow and ice on the roadway. He stated 
she tolc him that they should put flares out to warn people that there was snow or ice on the 
road\\ ;I\  He stated that this was not done in response to her call, but at the scene of the accident, 
they shiit donn the roadway by blocking it with a police car and he thought there were probably 
cones o i  flares to shut the roadway down at that point. At the scene he observed that there was 
qprouiiiiatcly an inch of snow and ice, a slushy mix, the same condition that he had observed 
carlier in his four. He said the road was sanded because it had that dirty, sandy look to it, but he did 
not  kiioih when i t  had last been sanded before the accident. He spoke to Mr. D’Alessandro who 
reportcil to hi111 that the other car (operated by Jack Lennett) skid on snow and ice into hjs lane and 
struch l i ic  vehicle. Officer Smith testified that he checked off code 66 (slippery road) as a 
contrib.nting I’xtor on the MV 104 Police Accident Report and stated Mr. Lennett told him he slid 
on ice. Officcr Smith also testified that Wendy Flederbach was struck by a S U V  at the scene of the 
firs1 acriciciit. 
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C’aiinella R. Balbus testified that she is employed by the Suffolk County Department 
i f  Pub1 I: Works Highway Engineering Division as an assistant civil engineer for about four years, 
ias had 110 foi-mal education in engineering, and researches claims against the County. She testified 
-list Vaiiderhilt Parkway near the Commack Middle School in the Town of Huntington is within the 
iurisdiciion of the County of Suffolk, and is owned and maintained by the County, inclusive of 
-~IIo\vP~I)\\. ing and sanding and salting, but sometimes outside contractors are hired. She testified 
‘Iiat thc (‘ounty last plowed or sanded or salted the roadway at issue on January 27, 2003, using 
County I chicles, but she could not tell which was done, or the precise location. She further 
i c s t i  ticc Ihat  she did not have any records or complaint forms which recorded any complaints for 
.raniiary 20, 2003 or January 27, 2003 for the location, whether from the Suffolk County Police 
‘3)cparti ilcnt Iiy radio or phone. She further testified that based upon her review of the radio room 
ogs, t h i t  no radio call was received by the Highway Department from the police on January 27, 
!003 wLliicstiiig salting or sanding of Vanderbilt Parkway by the Commack Middle School. 

John Donovan testified he is an Investigator with the County of Suffolk in the Office 
ol’the ( oiinty Attorney and searched the records maintained by the County Attorney’s Office of all 
written i*cmplaints received by the County Attorney’s office concerning alleged defects on the 
streets, roads and sidewalks of the County of Suffolk (Suffolk County Charter 58-2A) with regard 
io snon ice conditions on County Road 67 Vanderbilt Motor Parkway, near the intersection of 
’ClcIait~ I)ri\ c, Commack on or before January 27, 2003, and that his search revealed the County of 
Suf’oIh l ~ a s  not in receipt of any written notice or complaints concerning snow or ice at the 
oca t 1 o 1- bet Io I? I1 

Jack Leiinett testified at his examination before trial that he was traveling westbound 
on Vanticrbilt Parkway for about a mile, and did not notice any snow, ice, sand or salt on the 
i ~ a d w a ; ~  He stated he was looking straight ahead, his foot was on the accelerator and suddenly his 
1:ehicle Ocgaii to skid to the left in an eastbound direction, so he took his foot off the accelerator 
;itid tricli to turn back into the westbound lane, but collided with the oncoming vehicle in the 
cxthoii -id lane There were no police cars, cones or signs warning of ice as he approached the 
place \\ hcrc the accident happened. Several minutes after the accident and after some EMT’s from 
1111 I111 I, Firc Department arrived, there was a second impact to his vehicle while his vehicle was 
,it ‘I fill1 istop ui the eastbound lane, and at which time Wendy Flederbach was injured. The police 
m I \  ed I tier the second accident and Mr. Lennett testified that he told them he skidded on black ice 
, i r id  lost control of his vehicle. 

C‘athy Pugh, a nonparty witness, testified at her examination before trial that on 
. f C i i i u x ~  27, 200.7, i t  was cold and there was a fresh layer of a little bit of snow on the ground, but it 
!\’:is not Tnowing at the time. She stated she runs the intramural program at the Commack Middle 
School ind was enroutc to the school, traveling westbound on Vanderbilt Parkway, and was driving 
inore slmc 14 than normally because Vanderbilt has a tendency to ice up. She pulled into the 
parking lot at the school, and while she was parking her vehicle, the first accident occurred about 7 
‘ I  i n  SI 1~: heard the impact and looked in her rearview mirror and saw smoke. She said she sent her 
soti into the school to call 91 1. She then went down the hill to see if anyone needed help and saw a 
gold colored sedan. She went to the back end of the car with Wendy Flederbach, who was already 
Ihcre, tc  open u p  the driver’s side door to get to the driver because the front seat was broken and he 
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was laying CION n in  the car. She stated that two men had also stopped. They were talking to the 
J r i \  er t m u g h  his broken rear window, when suddenly one of the men pulled her by her coat into 
\’antler 1111 Parkway out of the way as an S U V  traveling fast westbound on Vanderbilt Parkway, 
zoing down the hill, came towards the stopped car. She testified that not only did that vehicle hit 
VIS. F~lcderhach into the car, but it then ricocheted off the gold car and came back at them hitting 
~ h c  othcbli- gentleman. She stated Wendy was stuck in the other vehicle, attached, as the Linnett car 
made a perfect tourniquet around her leg. The police arrived about five or six minutes later. She 
stated slic filled out a police report and indicated the roadway was wet and slippery, black ice, shiny 
~ n d  yo1 couldn’t see it. She stated that prior to the accident, she did not see any snowplows on 
I’andcrrilt Parkway. She also stated that the buses have a difficult time getting up and down the 
h r l l  \ V h ( Y l  I t  IS 1cy. 

Here the County has established that Suffolk County Charter C8-2A as a condition 
imcedeiit to a lawsuit requires that the County be afforded prior written notice of the alleged 
JefcctiI ti‘ of dangerous roadway. It is well settled that a locality which has enacted a prior written 
notice statute may not be subject to liability for personal injuries sustained solely as a consequence 
,>f the c\.istence of snow or ice upon a street or public highway, or improper maintenance of the 
road\\ av,  or a defect or hazard on the roadway, unless it either received actual written notice of the 
dangerous condltion, or an exception to the prior written notice requirement applies, that is, its 
iflii-ma I\ c act of negligence proximately caused the accident, or a special use confers a special 
bencfit oil the locality (see, Amabile v City of Buffalo, 93 NY2d 471 [1999]; Wilkie v Town of 
Huntington, 29 AD3d 898 [2d Dept 20061; Peloso v County of Putnam, 6 AD3d 41 1 [2d Dept 
70041) “Failure to remove ice from the road or to salt and sand it as well as failure to warn of a 
ciangemiis condition are acts of omission. They are not acts of affirmative negligence which would 
csempt the case from the prior written notice requirement” (Buccellato v County of Nassau, 158 
4DZd i .40 [2d  Ikpt  19901, appeal denied 76 NY2d 703 [1990]). 

In Buccellato v County of Nassau, supra, the court set forth that it was incumbent 
upon thc plaintiffs, in  opposing the defendants’ motions for summary judgment, to establish by 
a idontiary proof i n  admissible form, either affirmative negligence by the defendants or that they 
had cor-structtvc notice of the dangerous condition. The court further stated the purpose of the 
prior L\ -itten notice provision is to insure that a municipality has a reasonable opportunity to cure 
JefcctiI c conditions, the existence of which it could not be expected to know absent some sort of 
positil c b  appraisal, and that where dangerous conditions are easily visible, apparent upon visual 
inspection. or inspection of the site has been made for the purpose of discovering just such defects, 
aid thc defects have existed for a sufficient length of time prior to the accident to allow the 
municipality to discover and remedy the defects, the need for written notice has been abrogated 
(Ferris v County of Suffolk, 174 AD2d 70 [2”d Dept 19921). 

liere, the evidence submitted by the moving defendants indicates that at the time of 
Ihc accident there was a slippery, snowy, icy area in the vicinity of Commack Middle School on 
Vanderbilt Parkway. Police Officer Perry Smith testified, and also had written in his note book, 
that prit>lr to the accidents on Vanderbilt Parkway he called in by radio to the police department to 
have th: County send out a truck to sand the area where the accident occurred due to the snow and 
I C C  on tlic roadway. Carmella Balbus testified that the Suffolk County Department of Public Works 
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11 ighn a~ Engineering Division did not receive any calls concerning snow or ice conditions on 
Van<lcrl~ilt Parkway, and yet she said that the County trucks either plowed, sanded or salted the 
subject r-oadway on January 27, 2003, but she did not establish in her testimony what time that was 
done. thc. location of the work, or how the County determined that such work was indicated. 
(’onsequently, the defendants’ moving papers raise factual issues which preclude summary 
1 iidgmeiit on thc issue of notice. 

Additionally, testimony establishes that the Suffolk County Police Department 9 1 1 
operator recei\ ed a 91 1 call from Barbara Williams prior to the accidents complaining about the 
snow and ice on Vanderbilt Parkway by the Commack Middle School. Officer Smith, despite 
Iwring heen notified of this call testified that he did not respond to the location following his 
notification o f  that call. Specifically, the County has not established that it did not have notice of 
thc daiiyxous condition created by the icy, snowy roadway (see, Schleider v State, 5 AD3d 1052 
(4‘“ Del,( 20041, I I J  denied 3 NY3d 607 [2004]), and whether, once it did have notice of the 
cmdition of the roadway, whether it acted in a non-negligent manner to timely address the 
condition of the roadway. 

Accordingly, that part of the County’s motion which seeks dismissal of the 
complaint o i i  the issue of notice is denied. 

The County also seeks dismissal of the complaint on the issue that the Suffolk 
(’ounty PnIicc Department owed no special duty to the plaintiffs. In Cuffy v City of New York, 
09 NY2d 2 5 5 ,  [ 19871 the court held that there exists a narrow class of cases in which the court has 
iecogni,ui an exception to the general rule that a municipality may not be held liable for injuries 
icsuitin!g ti-om the failure to provide police protection, and have upheld tort claims based upon a 
“spccial rclatinnship” between the municipality and the claimant. The court continued that the 
clement? of  this “special relationship” are” (1) an assumption by the municipality, through 
proniiscs or actions, of an affirmative duty to act on behalf of the party who was injured; (2) 
knou ledge on the part of the municipality’s agents that inaction could lead to harm; (3) some form 
ofdirec contact between the municipality’s agents and the injured party; and (4) that party’s 
Iiistifiable reliance on the municipality’s affirmative undertaking. The court also stated that the 
iiijured w t y ’ s  reliance is as critical in establishing the existence of “special relationship” as is the 
I1it1nicl~illlt~’s voluntary affirmative undertaking of a duty to act. That element provides the 
cssciiti,il causative link between the “special duty” assumed by the municipality and the alleged 
I I l l  UI-! 

In Mullins v Town of Clarkstown, 183 AD2d 1073 [1992], the court stated that “in 
cxaiiiining plaintiffs claims against the County, we note that, in accordance with the provisions of 
j--fighway Law 6 139, the County enacted a prior notice statute ... which states that no civil action can 
h e  inaintaincd against the County for damages sustained solely in consequence of the existence of 
:;iion, ,II 11.1 ICC on any highway unless written notice specifying the exact spot was actually given to 
llic C‘nunt> and there was a failure or neglect to remedy the situation within a reasonable time 
Ihcrcaft :I ” In Mullins v Town of Clarkson, supra, the plaintiff alleged, inter alia, that the County 
II as  ne^ I igcnt in failing to warn the plaintiff of the presence of the ice patch by remaining at the 
:;ceric, closing the highway, or setting up flares. Citing Cuffy v City of New York, supra, the 
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court sc>l Ihrtli that “A municipality is generally immune, however from liability for injuries for 
f i i lurc  Lo provide police protection.” Here the plaintiffs’ proof fails to establish the elements of a 
“spcciai rcliitionsliip” hetween the County and the plaintiff that would bring her situation within the 
exception to the immunity rule as there has been no direct contact between the plaintiff and the 
(’oiiiity or  its agents and the only duty the County assumed was to provide police patrol for the 
public I 11 gcncral on the roadway undisputedly owned and maintained by the County. The plaintiffs 
have no( demonstrated that there was a direct contact between Ms. Flederbach and the County 
defendants or it agents or voluntary reliance by her. Based upon the foregoing, in the absence of 
proolol‘a special relationship between the plaintiffs and the County, it is determined that the 
(’ounty I S  entitled to summary judgment as a matter of law on the issue that no special relationship 
n i s t c d  hctmeeii Ms. Fkderbach and the County of Suffolk. 

Accordingly, that part of the County’s motion which seeks summary judgment on 
the issuc t h a t  there was no “special relationship” between the County and plaintiff is granted as a 
in at t e r 1 1’ 1 ii w 

HOM. ELIZABETH W L l v B  EMERSON 
I) AT E I) : ~- April 21,2008 

J. S.C. 
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