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Petitioner, 

For a Judgment ~iiidcr Article 78 of 
the Civil Practice Law and Riiles, 

-agairis t- 

S‘I’A‘I’E OF NEW YORK DIVISION 
COMMUNITY RENEWAL OFFICE OF RENT 
ADMINISTRATION, 

Rcspondenl. 
............................................................................ 
JOAN A. MADDEN, 1.: 

In this Article 78 proceeding, petitioiicr 462 hinsterdani LLC, (462 Amslerdani) scelis an 

order annulling thc March 20, 2007 order of the New Yorlc State Division of Housing and 

Coiiiinunity Re11ewa1 (DHCII), determining that petilioncr overchargcd the teiiaiits and imposing 

an award of treble damagcs. 

Petitioncr 462 Anistcrdaiii is the owner of the building localeci at 462 Amsterdam 

Avenue, New York, New York. On Julie 3, 2005, the tenants in Apar-tmeiit 4s uItlic building, 

Stephcii Canipbell Bridgcs and ‘I’racy Bakcr, filed a rent overcharge complaint with the IIIIC‘R. 

Alleging that tlicy moved into thc apartment with a one-year lcasc on April 1 ,  2004, at an initial 

rent or‘$l ,750, the teriants rcquesled that thc DHCR examine the leasc history hol- the apartnicnt, 

going back four years lrom the date of liling of their complaiiit to dctcrmine [he lawfill stabilized 

rciit. ‘Ihe tenants statcd that there was 110 infomiation on the 2004 registration to explain why thc 

apai-tmciit was listed as cxciiipt due to high rent vacancy. 
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At that time, Rosolino Mangano and Anna Mangano were the owiicrs of the buildiiig and 

the opei-atiiig agent was “E3 M Group, Inc.” The Manganos’ soli, Sam Mangano, was an orher -  

ol R M Group and submitted an aiiswcr on behalf of the owiiers, coutcnding that the rcnt charged 

to the tenants was legal. Tlicy allcgcd llial on the base datc ofJutic 2001, the tcnant i n  

occtipaiicy, Marcia Tme was charged a moiithly rent of $566.84. Arter Lalie vacated tlic 

apai-hiciit, the relit was increased due to an 18% vacancy iiicrcasc ($1 02), pliis a longevity 

increase of .6% liiiics 16, since Lane had sigiacd tlic original lease 16 y c m  earlier ($54). M e r  

Lane left, the owiicrs made improvements to thc apartment, whicli also entitled thcm lo a n  

increase. The Manganos alleged that thcy spent $57,000 011 iinproveiiieiits and were tlicrcfore 

entitled to a relit increase based on 1/40t11 of the amount paid ($1,400). ‘Thc owiiers fiii-tlici- 

alleged that anotlicr tcnant, James Rhyi, had occupied tlic apartment alicr the impi-ovciiicnts 

wei-e matlc. They subiiiittcd his lease with their atiswer which indicated [hat thc lease 

coniiiienced on May 1 ,  2003 and was to end 011 April 30, 2004, with a monthly i-eiital of $2,000 

‘l’he owners allcgcd thal Mr. Rliyu had left the premises on January 9, 2004. 

On March 9, 2004, the owners ciitcrcd into a lease with h e  coiiiplaiiiing teiaaiits, which 

raii froin April 1 ,  2004 tlirougli March 3 1,  2005, at a monthly rent o I$ l  ,750. ‘Uic owners iillcgctl 

Lhal [lie $1,750 relit amount was less Ilia11 thcy were entitlcd to due lo iiiarkct condit~ons. 1 hey 

also alleged that when the vacancy arid apartment improvcnlcnt relit incrcascs were added to the 

l ~ s e  rent, the apailmeiit was de-regulated aiid tlic rent for the complaining tciianls was proper. 

In subsequent submissioiis to the DI-ICR, the tenants raised three ob-jectioiis to the rcnt 

amount i i i  their lease. First, they challcngcd the actual cost ofthe alleged improvements aiul 

subiii~ttcd aii engineer’s rcport coiicliiding that the estiiiiated cost of thc iniprovciiicnk w i t h  
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$3 1,249, as opposcd to $57,000. The engineer asserted that soiiie o r  the work was maintenance 

and iiot rcnovation, tlic owners’ invoice listed soiiie items more than oiicc, and some of the 

claimed work had not been done. Second, the tcnaiits questioned whether Mr. Niyii was n bona 

fide teiiaiit in that lie did not appcar lo have his own electric bill. Third, the tciiants cliiimed Il la t  

tlie owlieis had failed to properly reduce the collectible rent as required by the DHCR’s rcnt 

reduction ordcr No. J!d430091 B, issued on Septeiiibcr 28, 1995. 

On April 24, 2006, thc DHCR Rent Administrator (RA) issued an order denying [lie 

teiiuits’ rent overcliargc complaint, but nonetheless finding that the apartinen1 was sul?.jcct to h e  

Rent Stabjlization Law aiid that the tenants wcrc ciititlcd to a rent stabilizcd renewal leasc, In 

calculating tlie legal regulated rent, tlie RA uscd a base rent ofs566.84 to detenniiie the rcnt 

iiicreases lYom JLIW 30, 2001. To tlie $566.84 amount, she added a 4% incrcase in October 2002, 

an 18% vacancy increase and a 9.6% longevity increase on May 1 ,  2003, and a 17% vacancy 

increase on April 1, 2004. Relying on the teiiaiits’ expei-&’s opinion and on a physical inspection 

of thc apartment conducted by the DHCR, the 1L4 reduced the $5  1,000’ total value of clainicd 

improvcmcnts to $36,#90, aiid found that tlie owner was eiititlcd to a rent iiicrcasc based on 

1/40tIi of that amount, or $922.25 per Tlic R A  concluded that when all  llie lcgal renl 

I Wliile the owiicrs originally asserted that thc iniprovements cost $S7,000, in their 
Scptembcr 7, 2005 submission to tlnc DHCR they admitted that they had made a mistakc i n  
counting a $5,000 payiicrit twice, and that the actual amount was $5  1,000. 

’Specilkally, the RA’s rent calculation chart noted that the DHCK’s illspection 
detei-iiiiiicd that no new doors were installed, and that existing floors were rcfinished aiid m t  
iicwly installed. In reducing tlic $51,000 to $36,890, the RA adjusted thc owners’ claiiiicd costs 
as follows: 

(1) Tlic $I-),OOO.OO claiiiied cost for carpentry was adjusted to $3,890,00 as per 
tciiant ’ s engineering report. 
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iiicreases were added lo the hase rent, the tenants’ relit was less than tlic Icgal rent amount, so tlic 

legal rent was deteiiiiiiied to be the aiiiouiit actually charged lo the tenants, or $1,750 pcr month. 

The lU’s  order did not address the issuc raiscd hy the tenants as to Ihe eflect ol‘thc June 190S 

leiit reductioii orclcr on tlic calculation of tlic legal rent. 

011 May 22, 2006, the tenants filed a Petition for Administrative Review (PAR) assel-ling 

h i t  h e y  were overcharged and were eiititlcd to trcblc damages. Specifically, the tciiaiils argued 

tliat: 1 )  tlie RA hiled to factor into her calculations the cffcct of the 1995 relit reduction order; 2) 

the RA failcd to resolve lhe question as to the boiia lidcs of the prior tenant, MI-. Rliyu; and  3) llic 

IIA hiled to adhere to the applicable law and procedures in assessing tlic allowable costs of  h e  

~~~~pl-ovcincii ts .  I n  response, the owners assertcd that they had suhmi tied s~ilficicrit docunienliu-y 

cvidcncc establishing the cosls or  the improvcmcnts, and that lliey were entitled to a iiicicasc 

based upon tlic $5  1,000 figure. I 

On March 20, 2007, Deputy Commissioner Paul A. Kolclaii issued an Ordcr and Opinion 

graiiling in part, the tenanls’ PAR aiid modifying thc RA’s order. Whilc the Deputy 

Comniissioner deteniiiiied that a reasonablc basis existed for hiding that the valiie o f  thc 

apartincnt improvements was $36,890 and that Mr. IUiyu’s tcnaricy was not illusory, he 

(2) The $3,000 claim cost for pluiiibing is disallowed as duplicated claiiii and is 
pait of tlie batliroom claimcd costs. 
(3) Tlic $7,000 claimed cost 101- floor installation is disallowcd as an iteiii of‘rcpair 
and maintenance as [lool-s were only refinished. 
(4) T11c $3,000.00 claimed costs for paiiitiiig is adjusted to $850.00 as pcr teiiaiit’s 
ciigineering report. 
( 5 )  The $5,000.00 claimed costs for cleclrical work is adjusted to $2,240.00 as pcr 
lenant’s engiiiccriiig report. 
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coiicludcd that the tenanls had been overcharged and WCI’C ciititlcd to treble daiiiagcs. I n  

detei-mining the overcharge, Dcputy Commission rclied 011 the relit reduction order issued by 

DHCR 011 J~iiic 1, 1995, and which remained in effect until Dcccniber 1 ,  2004. Bascd on tlic 

1995 rent reduclion order, the Deputy Commissioner found that [lie iiiost that the owners could 

]lave clial-gcd the tenants, up to aiid including Novcnibcr 30, 2004, was ai1 amount equal to thc 

suiii of tlic base rent plus a vacancy allowrince and loiigevity increase due ~inder thc prior. lenanl’s 

vacancy lease, plus the vacancy allowance duc uiidcr the coiiiplaiiiirig tcnants’ vacancy lcasc. 

C’alculaling the collectiblc rcnt as of April 1, 2004, whcn the coriiplaining tcnants moved i l l ,  the 

Depiity Coiiiiiiissioiicr coiicluded llie legal rcgulatcd rent was $846.25.3 Subtracliiig this aniounl 

from the aclual rent paid in the amount 0[$1,750, hc found a iiioiithly overcharge of $907.75, 

arid ii~~iltiplyiiig that amount by the eight months olovcrcharge, lie h i n d  a total overcbargc of 

$7,230. Thc Deputy Comiiiissiori also awarded the tenants trcble damages in thc amount o f  

$21 ,h9O, reasoning as follows: 

In light of the fact that the owners theinselves and/or their principals have bccn in 
title continuously since before the rcnt rcduction order was issued and ill tlie 
absence olaiiy cviderice submitted by the owners, eitlicr lielow or CNI appeal, 
addressing tlic issiie of willfuliicss (particularly as it relates to tllc rcnt rediictioii in 
yucstion), tlie Coiiiiiiissioiicr find that lreblc damages inust bc imposed hcl-cin. 

011 May 23, 2007, thc owners CornIiiemxI tlic inslant Article 78 proceedirig, challeiigjiig 

tlic DHCR’s disallowaricc of the some oftlic cosls associated with the iaiiovatioii ofthc 

apai-tment, and tlic DHCR’s refusal to apply the value ofthose iinprovcnients to tlic lcgal relit 

3Spccifically, the Deputy Commissioiier took tlic base date (June 3, 2001) rent of 
$566.84, added an 18% vacaiicy allowance and a longevity incrcase (1 6 years x .h%) lo calculatc 
the rent oii May 1 ,  2003 as $723.29. TIC then added a vacancy allowaiicc (17% oIS723.29) lo 
delet-iiiiiic the rent on April I ,  2004 as $846.25. 
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and thereby dcrcgulatc the apartment bascd upon tlic high rent vacancy decoiitrol statutc. l h e  

owners also object to the DHCK’s findiiig of rent overcharge and tlic iniposiilion of treble 

damages. Specifically, the owners argue that thc 1995 rent reduction order does not cliaiigc or 

inodiiy the legal rent, but iiicrcly bars them from applyng for, or collecting any fin-ther relit 

incrcases. 

It is well scttlcd that tlie court’s review of the action of an adminislralive agency, such ;IS 

tlie DHC’R, is lirniled to whether the agency’s dctci-inination is arbitrai-y aiicl capricious, or 

without a rational basis in the record and a reasonable basis in the law. See CPLR 7803(3); 

Classic Really LLC v. New York State Division o f  Housing & Community Renewal, 2 NY3d 

142 (2004); Matter of Pcll v. Board of Education orUnion Free School Disti-ict No. I ,  34 N Y I  

222 (1 974); Matter of Pai-hiersliip 92 v. State orNew York Division of Housinq & Conimiinily 

Renewal, 46 AD3d 425 (1 Dept 2007). II the challcnged deleimination is rational, it must bc 

upheld, even iltlie court whcii vicwing the case in the first instance, might have rcaclied a 

di fi-krcncc conclusion. See Mid-State Maiiagcment Coip. v. New York City Conciliation SL 

Appeals Hoard, 112 AD2d 72 (1”  Dcpt), affd 66 N Y  2d 1032 (1 985). Moixovcr, ‘“~]udicial  

review o f  lhe propriety o l  any administrative determination is limited lo the groiiiids invoked by 

h e  agency in making its detcmiination.”’ Matter of. AVJ Rltv. Chrp. v New York State Division 

of Housiii9 & Community Renewal, 8 AD3d 14, 17 ( I “  Dept 2004)(quoting Matter of  

Missionary Sisters of the Sacred Hex1 v Stale ol‘Ncw York Division of Housing & Chi i imun i ly  

Renewal, 283 AD2d 284, 288 [ 1” Dept 20011). 

Here, lhe .DHCX’s deteiiniiiation rcgarding the owncrs’ claimed costs for improvcincnts 

to the apartment was clearly fatioilally based. ‘l’he rent calculation chart attached to RA’s 
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detemiination indicates that she disallowcd or rcduccd the costs of certain itcnis that she found 

were duplicated or wcre for work that was not done, bascd upon h e  DHCR’s inspection report 

and photographs, and the report 01 the tenants’ engineer. For examplc, tlic RA disallowccl llic 

owiiei-S’ claimcd cost of $7,000 for new floor installation bascd upon a finding, supported by the 

inspection rcport and photographs, that the floors had mcrcly becn refinisheci. She fui-thcr found 

tliat this was a iion-qualifying itcm of niaiiilenarice and repair. & B N  Realty Assoc. v State 01. 

Ncw York Division ol-Housing & Comniunily Renewal, 254 AD2d 7 (1” Dept 1998)’ lv app dcii, 

93 NY2d 806 (1999). 

The owners also argue that thc rcnt reducliori order should not have resulted in a refusal 

to dcrcgulate the apartment based upon the high-rent vacancy dccontrol statute. Citing lo DHCR 

Fact Sheel ## 36, the owiicrs asserl that tlie rent reduction is just hctorcd into the legal 

“colleclible” rent. This nrgiiriient is without mcrit, as il is dependaiit iipo~i adding to the rent 

1/4Oth o r  $5 1,000, thc owners’ claimed costs of improvements, which would havc brouglit tlic 

lcgal rent to more than $2,000 pcr month. However, as dctcrmined above, tlic DHCR’s reduction 

of thc costs of the iiiiprovcriicnts to $36,S90 was rationally based. The addition ol1/4011i ol‘tliat 

amount to tlie iiiontlily rental, does not place the apartiiicnt within thc high-rent vacaiicy 

clecontrol statute. Moreover, the provision the owiiers rcly on specifically provides that they are 

not cnti tled to high-rent vacancy decoiitrol: “High-rent vcIcmcy dccoiztrol will r h o  /lot r cs i i h  

wIiere the vucmiry occui*s (hiring ~hcperiocl of efeclivcness of ci rmt-di,ictioii order issued as a 

rcsult of a finding that an owner failed to maintain requii-ed or essenlial services, that lowcrs the 

lcgal rcgulated or maxiriiuni renl below $2,000 per ~iioiith’’ (cniphasis added). 

Filially, tlic imposition of trcblc damages was also ralioiially bascd, and not arbih-ary and 
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capricious. The owners f'ailed to mcct thcir burden to overcoiiie h e  presumption of willfulness 

attending the overcharge fiiidiiig by a prepoiidcraiice of the evidence that the over-cliargc was 

neither willful nor attributable to the ~WIICI -S '  ncgligcncc. See H.O. Iiealtv Corn. v. Stalc of N c ~ y  

York Division of Ilousins & Community lienewal, 46 AD3cl 103 (1" Dcpt 2007); Mattcr of '  

Yorkrnad Assocs v. New York Stntc Division of Housiiw RL Comiiiuiiity Renewal, 19 AD3d 2 I7 

(1" Depl2005); Mattcr of Tockwollen Assos, LLC v. NewYork State Division of Housing & 

C'oriiiiiunity Rcnewal, 7 hL33d 453 (1" Dcpt 2004); Matter of Sterling Apartment v Division of 

Hoiisinr dlr Coiiimunitiy Rcncw;il, 269 AD2d 266 (1" Dcpt 2000); Ai-trior Kcalty ( '0 v. New 

Yol-k State Division of Hoi1sin.c Rt Community Rcncwal, 265 AD2d 183 ( I "  Dept 1999). Under 

tlic cimiiiistances presented herein, where the owiier claimed more tliaii $14,0OO in inflated aiid 

iiiiproper improvement costs, aiid where, as the DHCK Dcputy Commissioner noted, the 

ownership oflhe pi-opcrty had remained continuous, so the owner should have been and was in  I 

fact aware of the 1995 rent recluction order, since it applicd in 2004 for a rent rcsloration oi-dcr, 

h e  DHCli had a rational basis for concluding that the owners failcd to eslablish thal the 

ovcrcharge was riot willfd or ncgligent. See Mattcr of Tockwotteii Assocs, LLC v. New Y o r k  

Stale Division of IlousinK & Community Rcnewal, siipi-a. Th~is, the DHCR's iniposition o f  

trcble damages inay not bc set aside 

Accordingly, it is hereby 

O I a E E D  AND ADJ[SL)GED that the petition is denied aiid dismissed 

ENTER: 
/ 

LIATED: April / \  , 2008 

. ' I /  , 

----A 
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