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I Ipo i i  the following papers numbered 1 to 27 read on this motion for summary iudgment , Notice of Motion/ Order 
to \iiow Cau ,c a n d  supporting papers 1 - I O  ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
q,y)ortrng pripcrs I I - 25 ; Replying Affidavits and supporting papers 26 - 27 , Other -; (- 
v - 7  ) it is, 

ORDERED that this motion (002) by defendants, Timber Ridge at Holbrook Home Owners 
4ssociatioI-i Inc., Ioann C. Fiorentino, Ken Luckow, Donald Korody, Frank Saraceni, "John Doe 1 ,'I 
".lohi-i Doc 2:' and C'amco Services. Inc., pursuant to CPLR 3212 for summary judgment dismissing the 
complaint ngainsi fhc moving defendants, is granted. 

'I hrs action has been commenced by plaintiff, a shareholder of Timber Ridge at Holbrook Home 
Owners ,l:,sociafion, Inc. (hereinafter TRHOA), when the deck of his housing unit located at the 
nfi~rementioned premises was allegedly improperly stained by defendant Double B Associates, Inc. 
(hercinaiter OoiibIc B). 

I hc complaint asserts a first cause of action which is inartfully pleaded and sounds in negligence, 
hicach or contract and breach of fiduciary duty wherein plaintiff asserts TRHOA breached its fiduciary 
d i i ~ y  by negligcnily hiring Double B; breached its fiduciary duty to contract with a party with the ability 
and quali 1-cationc t o  perform the contract for painting; that Camco breached its fiduciary duty by 
contractin,: with an unqualified painting contractor; that plaintiff was a third-party beneficiary to the 
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conttacts be.ween ‘I‘RNOA and Camco and Double B; that Double B breached its contract by improperly 
arid iinprofc isionally painting plaintiffs deck, wherein plaintiff claims consequential and incidental 
dani;igcs nri ;ins out of. n claim for property damage. 

1 he w x n d  cause of action, also inartfully pleaded, asserts the occurrence and resulting damages 
w r e  caused by thc carelessness and negligence of defendants TRHOA and Double B in the hiring, 
operation, nianagement, maintenance and control of the premises by improperly hiring, clearing, 
rcpairing said deck, permitting the wrong stain to be used to stain the premises, and in failing to strip 
and t-emovc the improper stain before it dried and causing the condition to become and remain in an 
itnsalc and clclkcti vt‘, peeling, and ugly condition. 

‘I’he 1 hird cause of action is premised upon a claim wherein plaintiff alleges the various 
intlivitlual members of the Board of the Homeowners Association, who are also homeowners at the 
siibjcct prernises. breached their fiduciary duty and harassed him by issuing violations to him without 
C ~ L I S C  or justilication on two separate occasions and in continuing a course from January 2002 to date, 
causing pla nti  1’1’ to  sustain incidental and consequential damages including attorneys’ fees relating to 
t h i j  ac t ion  

1’1ic lourth cause of action alleges that TRHOA and the individual board members misused their 
pou u and veaclxd their fiduciary duty by damaging plaintiffs integrity and reputation through ridicule 
a n d  harassir-ig plaintiffs quiet enjoyment of his premises through the issuance of violations to plaintiff 
and disregard in^ his rights as a shareholder for which plaintiff seeks punitive damages and attorneys’ 
tkc. . 

T h c  moving defendants seek summary judgment dismissing the complaint on the basis that 
( ’arrico is an agent o f  a disclosed principal TRHOA who is vicariously liable for the actions of its agent; 
1ha1 decisions oJ’ residential cooperative boards and their individual members are protected from law 
:,itits h j  the, business judgment rule; that there is no proof as to what product was used by Double B in 
painting lh: decks. or how the paint was applied, and whether or not the application was proper; and that 
11ic1.c is no C;IUSC of action for tortious harassment in New York. 

I n  c,i-ipport o t’inotion (002), the moving defendants have submitted, inter alia, copies of the 
Inlc*idings and plaintiff-s bill of particulars; and copies of the transcripts of‘the examinations before trial 
0 1  ill;m (ilihhery. I:rank Saraceni, Dr. Kenneth Luckow, and Donald Korody. 

Plainti fl‘opposes this motion, submitting, inter alia, untabbed exhibits consisting of a copy of a 
priiw motion t o  dismiss the complaint pursuant to CPLR 321 1 for failure to state a cause of action, and 
thc opposi iig papers and decision and Order dated March 23, 2006 (Burke, J.); a copy of an amended 
verilicd hill of’ particulars, affidavit of Alan Glibbery; copies of photographs and various letters; certified 
copics oI‘Ii\o policc field reports: and a copy of the examination before trial of Jo-Ann Fiorentino. 

I L  1 4  notcd that the affidavit of Alan Glibbery is improperly notarized due to the expired notary 
\tamp and 1 4  thcrcfor not in admissible form and is not considered by this Court. However, even if such 
al’fidavit vvcrc‘ 11otari7ed. it is unsupported by admissible evidence which raises factual issues to 
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preclude sui nmary j udgment to the moving defendants. 

J'he proponent of a summary judgment motion must make a prima facie showing of entitlement 
tc ludgment a \  a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
from the cabc I o grant summary judgment it must clearly appear that no material and triable issue of 
t'xi is  prcsetited (Sillman v Twentieth Century-Fox Film Corporation, 3 NY2d 395 [ 19571). The 
movant has the initial burden of proving entitlement to summary judgment (Winegrad v N.Y.U. Medical 
Center., 04 N Y 2 d  85 1 19851). Failure to make such a showing requires denial of the motion, regardless 
of the sufficiency o f  the opposing papers (Winegrad v N. Y.U. Medical Center, supra). Once such proof 
has lxxn oflkred, the burden then shifts to the opposing party, who, in order to defeat the motion for 
sunim,irj ludgmcnt, must proffer evidence in admissible form ... and must "show facts sufficient to 
require a trial of any issue offact" (CPLR 3212[b]; Zuckerman v City of New York, 49 NY2d 557 
[ I980 1 )  'Phe opposing party must present facts sufficient to require a trial of any issue of fact by 
producing cvidentiary proof in admissible form (Joseph P. Day Realty Corp. v Aeroxon Prods., 148 
AIXd 490 I 2'"' Tkpt 19791) and must assemble, lay bare and reveal his proof in order to establish that 
the matters set lorth in his pleadings are real and capable of being established (Castro v Liberty Bus Co., 
7 0  AD2d 1 E 14 I2"" Dept 198 1 I) .  Summary judgment shall only be granted when there are no issues of 
niati'rial I'ac li and the evidence requires the court to direct a judgment in favor of the movant as a matter 
of la% (Frimd$ ofAnimals v Associated Fur Mfrs., 46 NY2d 1065 [ 19791). 

It is undi~puted that Alan Glibbery, a former police officer out from work on a job related 
clisahility. ha\ lived at Timber Ridge since 1994, and married Diane Lee in August, 2005, with whom he 
c uri eritly r t  stdc5 The deed for his condominium is in his name only. His condominium is part of the 

I inibt:r Rickc I ionic Owners Association which consists of about one hundred and four condominiums. 
M I .  Glibhell had II ccdar deck on the street level of his condominium which was added by him at his 
direction in  1905 with permission from the board and homeowners association, and which deck was 
stained scvrral limes by him or at his direction after the deck was built. 

Jo- 4 n n  b'torcntino was the president of the board of TRHOA and Donald Korody, Ken Luckow, 
and I'ranh Saraceni were some of the board members during the time he lived there. There was also a 
h a r d  men-[her named Toni who was replaced by Leslie, neither of whom are still living at Timber 
Ridgt.. I+,iiisidler Management was the management company in 1994, and was replaced by Canico, then 
4lexander WoIC then Fairfield. Each management company was hired subsequent to the board 
o h t i n i n g  at least three bids for each company, and the board agreeing to their hiring after discussion. 

-1 RI I (  )A hired ('amco as their management company prior to 2003. Camco contracted with 
I)oul-llc 13 10 paint the condominiums in 2003, including the decks which were part ofthe original 
construction 0 1  the units. The homeowners whose decks were not part of the original construction were 
advised Double 13 could paint their decks for $1 50.00, or the homeowner could paint hidher own deck, 
o r  hirc sonicone else to paint it, but it was the homeowner's own responsibility. Mr. Glibbery, whose 
dec 11 was r io t  original to the units, agreed to have Double B paint his deck. Although he received a bill 
from Double B in the amount of $150.00, he never paid it. Mr. Glibbery was not present when the 
painting mas done on his deck and he did not see any of the paint job being donc, but did see the paint 
11't-l the ne:\t aficrnoon. It is further undisputed that about thirteen or fourteen decks experienced peeling 
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alter they were painted, Mr. Glibbery’s deck allegedly being one of them. It is not known how many of 
the peeling decks were original decks and how many were decks which were added after the 
condominium were built. 

There were house rules which set forth certain conduct and requirements to be followed by the 
rcsidents at I iniher Ridge. Mr. Glibbery received a copy of the green book and a copy of the house 
rules of the xsociation at the closing of his condominium, which rules he stated he read in part for the 
first tirnc in ,004. The house rules can be changed if agreed upon by three of the five board members. 
Warnings and fines could bc imposed for violation of the house rules. In about 2004, Mr. Glibbery was 
issued a warning letter concerning garbage consisting of construction material which he put out in front 
of his condominium before six o’clock, in violation of the house rules which required that no garbage 
could be placed out prior to six p.m. He was not fined for this violation. Thereafter, Mr. Glibbery was 
issued a finc in thc amount of $50 dollars concerning his placing garbage out in a plastic garbage bag 
and not placing it in a garbage pail, in violation of the house rules. Such fine has not been paid by him 
to tl;itc.. I n  !004. Mr. Glibbery was issued a warning about his cat roaming the grounds of Timber Ridge 
withoiit a leash. I n  2005. Mr. Glibbery built a shed next to his condominium without permission from 
the hoard, hut upon application after the fact, permission was given by the board for the shed to remain. 
1 le was not uarned or fined for this. 

T’IKS‘I’ AN 1 S1:C‘OND CAUSES OF ACTION 

‘l’hc first and second causes of action assert that TRHOA and Camco breached their fiduciary 
ditties as set fbrth above, that Double B breached its contract by improperly and unprofessionally 
painting plaintif7-s deck, and that the occurrence and resulting damage were caused by the carelessness 
and negligt ncc of’ defendants TRfIOA in the hiring, operation, management, maintenance and control of 
the prcmisc.\ by improperly hiring, clearing, repairing said deck, permitting the wrong stain to be used to 
stain the prcmiscs, and in failing to strip and remove the improper stain before it dried and causing the 
wndi l ion  tb’l hccomc and remain in an unsafe and defective peeling, and ugly condition. 

‘I’hc moving defendants have established that TRHOA hired Camco as its managing agent for the 
property ai id that C’anico contracted with Double B to paint the units and the original decks. Those 
homeowiicr\ who did not have an original deck were advised they could make an agreement with 
l h i b l c  13 to pain1 their own deck. paint it themselves, or have another painter paint the deck. Mr. 
(,ilihhery. hy  hi\  own tcstimony established that his deck was added on by him after he moved into 
I imber Ridge. it was not an original deck, he had been maintaining it over the years, and that he agreed 
o Iiavc Dciihlt. I3 paint his deck for $1 50.00, rather than paint it himself or hire someone else to paint it. 

13a:;cd upon the foregoing, the moving defendants have demonstrated prima facie entitlement to 
iut:1nlaq judgment on the issue they were not negligent in causing the alleged damage to plaintiffs 
dcc k 

Plaintifl‘has not  raised factual issue to preclude summary judgment on the first and second 
CHUSC‘S ol’action as it  relates to any negligence or breach of contract claims against TRHOA or Camco. 
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Plaintil’f testified he agreed to pay Double B to paint his deck rather than paint it himself or hire another 
painter to d o  thc,job. He was billed in the amount of $150.00 by Double B for painting his deck. Mr. 
C;lib)xry. h j  h i s  own testimony. entered into his own agreement with Double B to paint his deck and 
agreed to pay Ilouble B to paint his deck. Mr. Glibbery has not raised a factual issue to demonstrate he 
was 1 henefciarj of the contract between Camco and Double B in that Double B was hired pursuant to 
contract wit -1 C‘anico only to paint the original decks. 

Although plaintiff asserts he is a third-party beneficiary of the contract to paint the honies and 
decks, plaintil‘t has not demonstrated that his deck was intended to be painted pursuant to that contract. 
I’laniitifTtcsiiticd that he agreed to have Double B paint his deck for $1 50.00 rather than do it himself or 
l i n e  anothcr do it for him. No copy of any contract has been submitted to rebut defendants’ claims and 
plaintiff has not submitted any evidence to raise a factual issue that any contract stated an intention to 
benefil him as a third party, or that he was more than an incidental beneficiary to the contract, or that he 
M ~ M  given the right to cnforce the latter’s contract with another (Regatta Condominium Association v 
C’iiiqp? oJMumnroneck, et a/, 303 AD2d 739 [2nd Dept 20031; Board of Managers of Riverview at 
Collrgc Point Cotrdominium 111 v. Schorr Brothers Dev. Corp., 182 AD2d 664 [2’ld Dept 19921). 

Plai i t i f l :  i n  opposing this motion, has not demonstrated duty or proximate cause between his 
claimed prcpert) damage and any action or inaction by TRHOA or Camco. In New York, to establish a 
prima facie casc nl’negligence, a plaintiff must prove (1) that the defendant owed a duty to plaintiff, (2) a 
hreacli 11ierc:ol.. iind ( 3 )  injury proximately resulting therefrom. In order to establish the third element, 
yroxirnatt c ~ u s e .  plaintiff must show that defendant’s negligence was a substantial factor in bringing 
about the it-liury If. defendant’s negligence were a substantial factor, it is considered to be a “proximate 
cause” eveii though other substantial factors may also have contributed to plaintiffs injury (Spiegef v 
Pitie Pnint Co. 2006 N Y  Misc. LEXIS 2549,236 NYLJ 5 1 [Sup. Ct. Nassau County 20061). Because a 
finding o f  ircgligence must be based on the breach of a duty, a threshold question in tort cases is whether 
thc dlleged tortleasor owed a duty of care to the injured party (see, Espinal v Melville Snow 
(-’ontractor\, Inc. 98 NY2d 136 [2002]; Darby v Compagnie Natl. Air France, 96 NY2d 343, 347 
[ 2001 I 

i t  is cletcrniined that there was no duty owed to plaintiff by TRHOA in that Mr. Glibbery entered 
into his ow11 agreement with Double B, independent of any agreement between Camco and Double B. 
It is also dcicrniinecl that plaintiff has not established the element of proximate cause, or raised a factual 
issuc a n c c  rning pt‘oxiinatc cause between the alleged negligence by defendants and the peeling of his 
dcck I t i  that plainliJ’f‘Ims not submitted admissible evidence to raise a factual issue concerning whether 
; i n  inipropcr matcri;il was used to paint his deck or that the material was improperly applied to cause the 
dech i o  pec 1 Plaintiff‘ has not submitted the testimony of an expert to demonstrate that incorrect paints 
wcre tised I )  paint his deck. Plaintiff has merely submitted speculative, conclusive testimony in his 
Improperly notarized affidavit and deposition transcript which are unsupported by an expert opinion to 
establish w h a t  matcrial his deck had been previously painted with, what type of material was used by 
i h t b l e  I3 to stain or  paint his deck, how this material was improperly applied, and why it was irnproper 
io  LISC‘ the inaterial which was applied by Double B to his deck. Plaintiff, therefore, has not established 
ihnr any alleged negligence on behalf of the moving defendants has proximately caused the damage 
i:l~timed to his dcck. 
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I t  is lurther determined that Double B, pursuant to its contract with Camco, was an inc 
contractor. “l’hc well-settled rule provides that a party who retains an independent contractor is 
Iiahlc for t h y  negligence of the independent contractor because it has no right to supervise or contl 
work ’‘ An evccption to this general rule is the nondelegable duty exception, which is applicable WI 

party is under a duty to keep the premises safe. Where the premises are open to the public, the owner 
has a nondelegable duty to provide the public with a reasonably safe means of ingress and egress. This 
duty riiay not bc delegated by the owner to its agents or employees or to an independent contractor 
(Brackeil 1 1  Citihrtnk, N. A, et nl, 299 AD2d 504 [2”d Dept 20021). It is further determined that the facts 
o f t h i j  casc relative to a claim for property damage for the alleged incorrect application of paint to a deck 
\.\hicIi IS  not i n  the cuminon area of Timber Ridge, does not fall within the exceptions to the general rule. 
Ac~ordingly. i t  is determined that neither TRHOA nor Camco are liable for the alleged negligence of 
Douhlc. €3, on indcpendent contractor with whom plaintiff contracted to paint his deck. 

Accordingly, summaryjudgment is granted and that part of the first cause of action alleging 
ncgljgencc and breach of contract and negligent hiring and the second cause of action are dismissed as 
against thc  moving defendants. 

FIK!<’I’, 1‘1 1IRD A N D  FOURTH CAUSES OF ACTION 

I IC first cause ot action also asserts that TRHOA and Camco breached their fiduciary duties to 
criter i n k  ;I contract and hire a company with the ability and qualifications to paint; breached its 
liduciarv dut), i n  hiring Double B; and that Camco breached its fiduciary duty by contracting with an 
~rnqualilied painting contractor. It has been previously decided that plaintiff was not a third party 
beneficiae or evcn an incidental beneficiary to the contract between Camco and Double B, and therefore 
(here wac no breach of a fiduciary duty as to him on this issue. It has also been determined that Double 
H wan ail independent contractor with whom plaintiff contracted to paint his deck. Therefore any claim 
lor breach of fiduciary duty by ’TRHOA or Camco with respect to the hiring of Double €3 must fail as 
plaintiff‘.; decL was not painted pursuant to the contract involving Camco and Double B. 

’&itti regard to the third cause of action, plaintiff alleges the various individual members of the 
‘3oarcl o I‘ the Homeowners Association, who are also homeowners at the subject premises, breached their 
ticluciary duty and harassed him by issuing violations to him without cause or justification on two 
separatc occasions and in continuing a course from January 2002 to date, causing plaintiff to sustain 
incjdenlal and consequential damages including attorney fees relating to this action. Plaintiff also 
ai leges i hat defendants breached their fiduciary duty by hiring defendant Camco without first obtaining 
bids 

With regard to the fourth cause of action, plaintiff alleges that TRHOA and the individual board 
rnembcrs misuscd their power and breached their fiduciary duty by damaging plaintiffs integrity and 
rcputaf ion through ridicule and harassing plaintiffs quiet enjoyment of his premises through the 
i:;suancc of violations to plaintiff on two separate occasions, and disregarding his rights as a shareholder 
Plainti 1‘1 seeks punitive damages and attorneys’ fees. 

Plainti M’ alleges the various individual members of the board harassed him by issuing violations 
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to h im witho 11 cause. Plaintiff testified that he received one fine in the amount of fifty dollars for 
putting his garbage out without it being placed in a garbage pail. Plaintiff admitted to having done so 
and stated hc did not pay the fine which appears on his monthly statement. Plaintiff also states he 
received a wxning from the board for putting out his garbage and construction debris prior to six 
o‘clock, but That he did not receive a fine and testified that he did put out the garbage and construction 
debri.; prior to six o‘clock. He also received a letter from the board warning him that his cat cannot be 
out uithout being on a leash and testified that he let his cat out at least two to three times a day, without 

1ea:h. 

During his deposition, Mr. Glibbery was asked how, Jo-Ann Fiorentino, in breach of her 
fiduciary duty. harassed his quiet enjoyment of his premises by deliberately misusing her board power. 
Mr  (ilibber!, responded that (after the law suit was commenced) she told him that he can no longer call 
hcr, at i,hc aclvicc of her attorney, so that eliminated the procedure for him going through the board in an 
at temp^ to rectif) the problem with his deck. He testified she instructed him to call Mr. Bracken as he 
was thc. attomcq representing the homeowners’ association. 

Mr. ( ; l ibhey testified that Dr. Luckow breached his fiduciary duty by saying he was going to 
lool, into t h c h  problcms with the deck, but he did not know if he ever did. The only outcome he heard 
Wac 7 h a t  sonic pcople accepted back the $150.00 they paid for having their deck painted. 

Mr.  r.ilibbery testified Donald Korody breached his fiduciary duty by misusing his board power 
on the date the building materials were placed out as garbage before six o’clock because his fiancee, now 
Mrs. Glibbery. saw Mr. Korody look at the garbage, they said hello to each other, and Mr. Korody did 
no t  say anything about the garbage being out before six o’clock. After he received the warning, and 
spoke LO Mr. Korody after a meeting, he said Mr. Korody said he did not know that National Waste had 
bccii called to pick up his garbage. However, Mr. Glibbery only received a warning for that violation 
and ’io fine 

Mr. (ilihberj further testified that Frank Saraceni, the code enforcement officer, reported him for 
putt~ni: his gnrbagc out without it being in a pail. He also stated the board refused to give him the names 
of’the two I-o~u-d nienibers when he asked them which board members reported his garbage being out 
without a p i u l .  

Vr ( iiihbc-rq further testified that the continuing course of threatening behavior was based upon 
his writing lown thc license plate number of a board member, Dr. Luckow, whom he claimed parkcd on 
the ’Nrong side o f  the street on one occasion. He sent a letter to the board advising that Dr. Luckow was 
in \rloJation of the parking rule. 

[le iilso stated that Ken Luckow used stone on his deck but he was told he could not use patio 
hicks when tic made application for permission to use that type of stone. One day in 2005 he and his 
\viI‘t. were \valking through common property, passed by Ken Luckow’s home, and started taking 
picturcs of. Dr. 1,uckow’s stone deck. Dr. Luckow’s wife came out and told him to “get a life” when he 
Faid they ucre taking pictures because they wanted to build a deck. After that, a police officer, who had 
bccn c~~llecl to the scene. asked plaintiff and his wife what they were doing behind the Luckow’s house. 
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I r m k  J uckoh m d  his wife was threatened as Mr. Glibbery and his wife were looking into their 
wintlo\n s. I h i \  incident came out at a board meeting which followed and Mr. Glibbery said this incident 
h u l d  not  ha\fc heen discussed at the meeting. 

Mr. (ilibbery further testified that at a board meeting, Frank Saraceni would not let his fiancee 
talk because she was only a guest and not an owner, thus abusing his authority. Also, Mr. Glibbery 
testified that at the board meeting his lawsuit was discussed and homeowners were told what the 
potenti<il cost to the members would be concerning the suit. He also complained that Mr. Bracken, 
w i i i i i c l  lijr RHOA sent a letter to the residents concerning this lawsuit. 

Mr. ( ilibbery testified that although no one witnessed it, he thought the landscapers put a hole in 
his garage d imr  when he was not home, but the board would not authorize repair of it because it was not 
witnessed. I I C  stated he believed that if it were someone else, the board would have had it repaired. 

-1 est*mony was submitted of the three board members, Donald Korody, Kenneth Luckow and Jo- 
Ann J;iorentino bls Fiorentino testified that in 2003, TRHOA wanted to have properties painted, which 
painring wa:; done by Double B. She stated only the original decks were the responsibility of the 
TRIIOA; ~ h ~ t  although Canico contracted with Double B for the painting of all the homes and the 
original deck\. i t  was the responsibility of the remaining individual homeowners to paint their own 
decks, makt an agrecment with Double B to paint their decks, or hire their own painter to paint those 
remaining dccks 
Ilouble B used the appropriate paint for the job, however, there were complaints about the peeling of the 
dechs ,m about thirteen or fourteen decks. She said Frank Saraceni complained to Camco and Double B 
about ihc pceling of the paint. She said the board did not do anything about the peeling paint because 
the iion-original decks. which were to be painted at the homeowner’s expense, were the responsibility of 
the homcowncr pursuant to an agreement between the homeowner and whichever contractor they used. 
h l r  Glibbei! testified he agreed to have his deck painted by Double B, who sent him a bill in the amount 
of’% 150.09 to paint his deck, and which bill he did not pay. Mr. Glibbery did testify that Mr. Vaccaro 
f rom (’amclr had Mr. Broderick from Double D look at the deck, and that Mr. Broderick said they could 
sand the decl\ and repaint it.  Mr. Glibbery testified that he said, “No, you are not doing it because it’s 
going to ha-yen again because it’s an oil based paint.” 

I’KE-IOA discussed the painting with Double B. She stated that to her knowledge, 

Ih. I uchow stated the rule book was not changed or modified in any way since he moved into 
thc ~:omniunity and while he was on the board. He stated that Frank Saraceni handled code enforcement 
for the board and would walk around the neighborhood and designate who is in violation. He testified 
that i f  soinrone were accused of a violation, the procedure had been to appeal by writing a letter to the 
tnanagemcnt company who forwards it to the board, and the person is given the opportunity to discuss it 
at Li hoard rneettng. 1.0 his knowledge, Mr. Glibbery never had a hearing concerning any violations in 
:!004 01’ 201 j5 

Mr  Korotly testified that he was aware in 2003 that Alan Glibbery received violations but did not 
I;iiow what t h q ,  were lbr, and whomever was in charge of the particular violation, probably Frank 
tiarxeni, viould notify the management company who in turn would send the violation and/or fine letter. 
1 le bc1icve.l Mr.  (ilibbery was only ever in violation of house rules once concerning garbage. He knew 
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of  Aliin‘s cat m c l  said the cat even appeared at a board meeting at the pool and people commented that 
he &as jupp(lc;cd to be on a leash. The cat was seen numerous times outside without a leash. He did not 
k n o w  i f  Alar was issued a fine for the same. Mr. Korody testified that if a homeowner saw a violation, 
1 lie honieowiier would have to notify the management company, then the board would have to see the 
\fiolation because an individual homeowner was not able to issue a violation or have a violation issued. 

.lo-Ann Fiorentino testified the rule book, also known as the green book, has never been amended 
since d i e  entered the community. Each member of the community has a copy of the book. She stated 
that in  2003. larank Saraceni was the code enforcement officer at the community. If there was a violation 
of  thc housc rulcs (which are different from the green book rules), and the homeowner was given a 
warning. they  wcre also given a certain period of time to appeal it, and if they did not appeal, they would 
be lined. She further testified, however, the board changed this procedure and sent out a letter to all 
IiomeowncrG; advising that i f a  homeowner was not abiding by the rules that they would get an automatic 
f ine on a violation without an appeal. Ms. Fiorentino testified that this procedure concerning violations 
h a s  changcci prior to Mr. Glibbery being issued any warnings or violations. She testified that house 
rdcs can be changed by a vote of agreement by three board members out of the five board members and 
that this was done when the house rules were changed. With regard to parking violations and garbage 
violations. tlie board decided that two board members would have to see the vehicle illegally parked or 
garbage out before a violation would be issued as they had concerns if one resident did not like another 
resitlent thal the) ~vould be telling the board; therefore, one resident cannot authorize a fine to another 
rcs I (1 en 1 

She testified there was a violation issued to Mr. Glibbery in about 2004 for garbage after the 
amenclmeni to the rules. Concerning Mr. Glibbery’s cat, she testified it had been walking around for 
)ears without ;I leash, and there were letters from residents about the cat. She stated she and another 
l-~ool-d meniher. 1:rank. witnessed the cat at large, and then Mr. Glibbery was issued a letter advising he 
\voulcl  be find if the cat continued to walk around without a leash. She testified she went to Mr. 
(;lrhbcry hcl’ore this letter was sent to him to advise him people had been complaining that the cat was 
lumping or the ledgc, ripped some screens, and that is how it all started. People were also complaining 
about the dogs barking, and when the cat was off the leash, the dogs would run, and some residents were 
afraid the) would be caused to fall. She testified Mr. Glibbery would leave the garage door open a little 
l i t  for the cat. and the cat would roam. She stated she saw the cat out all the time. She testified she also 
(;tarted rccc‘ii ing verbal complaints about the cat. Mr. Glibbery testified that he let his cat out two to 
1Iirc.c time\ n day without a leash. At a board meeting, the complaints were discussed and Alexander 
’Wolfmanc.gemcnt sent out a letter to Mr. Glibbery. She testified that the board had a meeting with Mr. 
(.ilibberj a- Ilonald Korody’s house. at Alan Glibbery’s request, and they discussed the cat problem, the 
garbage, arid correspondence Mr. Glibbery was circulating suggesting Ms. Fiorentino was in collusion 
uith or  recctving kickbacks from Camco management company. She also testified that Mr. Glibbery 
built ;I shctl on the side of his home in 2005 and then put in an application for the construction, after the 
fact. whicli (tic board later approved. 

I1 i q  detcrtnined thal the moving defendants have demonstrated prima facie entitlement to 
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wininary judgment in that Mr. Glibbery was issued only one violation concerning his garbage, one 
warning about his garbage, and one warning about his cat since 1996. He admitted that he put garbage 
out 112 a bag without putting it in a pail for which he was fined, that he placed his garbage out prior to six 
o’clock for which he received a warning, and that he let his cat out without a leash on a regular basis, for 
which lie recrived a warning. He also testified that he had received a copy of the rules book when he 
purchased hi<, condominium but did not read it till years later when he received the violation and two 
WiII‘11117~S. 

Rasei upon the foregoing, defendants have demonstrated that there was cause for the one 
violation and two warnings to be issued, and although Mr. Glibbery did not seek appropriate approval 
lxfoie building his shed, he was not issued a warning or tine. Therefore, a pattern of harassment has not 
been demonitrated as cause has been found for each violation asserted by plaintiff, as well as restraint on 
br:half ot’thc hoard f b r  not issuing any warning concerning Mr. Glibbery building his shed without 
application ; ind  prior board approval. 

MI-. b:ilibbcry asserted that a complaint was filed with the police by Dr. Luckow after plaintiff and 
ills wile went to the common area outside Dr. Luckow’s deck and started photographing Dr. Luckow’s 
deck. Ilr. J , ~ ~ c k o w  testified he was not home when the incident arose concerning plaintiff being in the 
coninion arca outside his home, and after provocation at an open meeting, he did say that he did not 
tliink i t  was qpropriate that somebody be staring into his house through his windows. He filed a report 
and dn amended police report wherein his wife complained that Mr. Glibbery made repeated attempts to 
harass her because he stares at her, is present every time she is outside the front of her home, stands 
across the skeet h r  ten minutes at a time staring at her, and that she fears for her safety. Plaintiff does 
not  deny he was outside Dr. Luckow’s deck and testified that he photographed Dr. Luckow’s deck 
because it was made of stone, and that he had put an application in to do his deck in paver stone, but that 
application was denied. Mr. Korody testified that the materials which can be used on decks are cedar 
and a couplt: types of‘stone. Dr. Luckow testified his deck has stone and he received the necessary 
permission liv i t .  I le stated the deck requirements are for cedar or block and it has to conform with the 
communi tv  

13ascd upon the foregoing, it is determined that this police report was filed against plaintiff by Dr. 
Luckow and his wife as private citizens, and the incidents complained of involved his wife when he was 
not home a t i d  her concern for her safety. Relative to discussion of this matter at a board meeting, Dr. 
Luckow testified that it was only after provocation that he commented that it was inappropriate for 
plaintiff to he staring into his windows. 

Mr (ilibberq testified that his fiancee was not permitted to speak at an open board meeting. Mr. 
t iorody stated that all the residents are allowed to speak at the open meetings, but a nonowner would not 
he pemiittc.d to speak out as the meetings are open to private homeowners and not to the public. He did 
not know if’Mr.  (ilibbery’s then fiancee was denied speaking, but stated he would not have done it. Dr. 
[,rickow ie,tified that only homeowners are permitted at the general meetings, but wives and significant 
other.; maq attend. lie did not ask Mr. Glibbery’s fiancee to leave a meeting. Ms. Fiorentiiio also 
teqtified that Mr.  Glibbery’s girlfriend was at an open meeting and began to speak publicly in defense of 
the lawsiii 2lan (ilihbery brought against the TRHOA, but another resident and Frank Saraceni objected 
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t o  ncr speaking. Ms. Fiorentino, who was conducting the meeting, stopped Frank Saraceni, but did not 
peimit the girlfriencl t o  talk as there was a lot of tension at the meeting and she did not want it to blow 

Mr. Cilihhery alleges the board breached its duty by not maintaining confidentiality by advising 
I’El IOA that he conimenced a lawsuit against the board and the homeowners association. Ms. 
t ilorentino tcld thc homeowners association by way of a letter, written by the attorney for the 
hmicowners association to her as president of the board addressing questions posed by Mr. Glibbery, 
t h x  a lawsuit bas  hrought by Mr. Glibbery which could cost them all thousands of dollars as the money 
cwuld liave o come out of the homeowners association. Dr. Luckow testified confidentiality is 
maintained about complaints by closed board meetings and the executive meeting minutes are not 
distributed t t j  the community. ‘The general community meetings are open meetings that pertain only to 
husiriess for the entire community. Summaries of those meetings are distributed by the management 
company. I k. 1,uckow testified that at the board meeting of July 2005, that Mr. Glibbery’s law suit may 
h;ive been drscussd at the open meeting and further stated that he did advise homeowners at an open 
n-ieeting thx the lawsuit brought by Mr. Glibbery was going to cost everybody in the community. It is 
dctermincd that this action has been filed with the Clerk of the County of Suffolk and is a public record. 
In that IRHOA was named as a defendant, they are parties to the action and were rightfully notified by 
Ictter and at the board meeting that they were being sued. Accordingly, there was no breach of 
cc,,n I ident la1 i t  v 

’1 he ‘5;upreime Court of New York, Appellate Division, Second Department, holds that a sponsor- 
appointed board of rnanagers of a condominium owes a fiduciary duty to shareholders. A fiduciary is 
(’ne who tr:,nsacts business, or who handles money or property, which is not his own or for his own 
benefit, but fhr the benefit of another person, as to whom he stands in a relation implying and 
necessitatirig great confidence and trust on the one part and a high degree of good faith on the other part 
(Board of iklnnagers of the Fairways at North Hills Condominium v Fairway at North Hills et al, 193 
A1>2d 322 1 2’ld Ikp t  I 9931). “The condominium association by-laws are the vehicle by which unit 
owners for*?() certain individual property rights and delegates them to a board of managers. They spell 
out the limits of the board’s authority to act. One area in which the board of managers is given broad 
authority to act is in the area of maintenance and repair of the common elements of the condominium’’ 
t Michaelson et a/ 1’ Albora et nl, 196 Misc2d 5 17 [Sup. Ct. Suffolk County 20031). 

It  ha\ been demonstrated by the moving defendants that Camco did not have a fiduciary duty to 
plaintifl’a> the t3y-Laws delegate those certain individual property rights to a board of managers, not to 
the managment company. Plaintiff has not presented evidence to raise a factual issue in this regard. 
Ahhough ‘ ’ninco entered into the contract with Double B, it has been determined that the contract for the 
painting o I. the homes and original decks did not inure to plaintiff. Plaintiff did not have an original deck 
and mtcred i n t o  his own agreement with Double D for the painting of his deck. ‘Therefore, plaintiff has 
no1 r-iised I’actual issue to demonstrate that Camco had a fiduciary duty to plaintiff given the facts of this 
Case 

tksed upon the foregoing, it is determined that TRHOA and the board members named herein 
had ,I fiduciary duty to thc homeowners. All the condominium unit owners, including the board 
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inemhers. purcuant to N.Y. Real Prop. Law 5339-1 and the community by-laws, owned interests in the 
conimunity’s common areas (Michael son et a1 v Albora et af, supra). Here, the moving defendants 
havc demonstrated prima facie that they, as members of the board, were acting on behalf of all the unit 
owncrs in en Ihrcing the house rules concerning garbage disposal and animals at large on the premises. 
In opposing this motion, plaintiff has not demonstrated self-dealing or fraud or that the board members 
\vz:rc acting tortuously, with malice, or made misrepresentations, or that their personal interests conflict 
with comnio I interests to demonstrate that the moving defendants breached their fiduciary duty to 
plaintiff (.sot' Brassew et nl v Speranza et al, 2 1 AD3d 297 [ 1 st Dept 20051). Nor has plaintiff 
siibniitted li~1.i evidence to raise triable issues of fact in that regard. 

As st.t forth in Pelton et a1 v 77 Park Avenue Condominiums, 38 AD3d 1 [ 1 ’‘ Dept 20061 citing, 
Matter of Lc~vandusky v One Fifth Ave. Apt. Corp,, 75 NY2d 530 [1990], “‘A ... condominium is by 
nature ,I myriad o f  often competing views regarding personal living space, and decisions taken to benefit 
the c!,llectiv: interest may be unpalatable to one resident or another, creating the prospect that board 
decisions will hc subjected to undue court involvement and judicial second-guessing. Allowing an 
owner who is simply dissatisfied with particular board action a second opportunity to reopen the matter 
complrtely M o r e  a court, which--generally without knowing the property--may or may not agree with 
the reasonableness of the board’s determination, threatens the stability of the common living 
arrangcmeni Moreover, the prospect that each board decision may be subjected to full judicial review 
hampers the cffcctivciiess of the board’s managing authority. Thus, the Court of Appeals decided that 
the appropriate standard for judicial review of decisions of the boards of managers of residential 
contlominiums and cooperative corporations ‘is analogous to the business judgment rule applied by 
courts to dcterminc challenges to decisions made by corporate directors’. This ‘deferential standard’ that 
has become the hallmark of the business judgment rule requires the courts to ‘exercise restraint and defer 
to good I‘aitli decisions made by boards of directors in business settings”’ (Pelton et a1 v Park Avenue 
(hnclorninrums, 3 8 AD2d at 8). “To trigger further judicial scrutiny, an aggrieved shareholder-tenant 
iiiust make a shouing that the board acted ( I )  outside the scope of its authority, (2) in a way that did not 
Itqzihiatel) riirther the corporate purpose, or (3) in bad faith” (40 K 67“ St. v Pullman, 100 NY2d 147, 
1 5 i 7  12007 , )  

Plaintiti‘s claims that defendants breached their fiduciary duty are merely conclusory, 
:,pcwlative, and unsupported. Plaintiff has failed to raise factual issues concerning that the board acted 
outside the scope of’ its authority, in a way that did not legitimately further the corporate purpose, or in 
had faith (,<ec, 40 W 67’‘’ St. v Pullman, supra). This court determines that the board of managers acted 
in good faith when enforcing the house rules concerning garbage disposal and animals at large; in 
,id\. ising t1.e homeowners who did not have original decks that they could pay Double B to paint their 
~Jcck, paint their own, or hire someone else to paint it; and in advising the homeowners of their potential 
liahi 1 ity concerning the lawsuit brought against them, the homeowners association, by plaintiff. Plaintiff 
hircd r)o~ible J3 himself to paint his deck and admitted to performing those three acts which gave rise to 
the one kiolation and two warnings since 1994. 

f’hintif‘l-s claim that the paint job should have gone out to bid rather than the board exercising its 
discrct ion i n  maintaining the properties as defendants assert is merely conjecture and speculation 
I’laintifl‘has not provided this court with a copy of the By-Laws of the Association to raise a factual 
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issue to demonstrak that the By-Laws indeed provided that the paint job and maintenance projects were 
supposcd to go out to bid. In fact, plaintiff submitted the letter from counsel from TRHOA sent to him 
which set forth,  inter alia. that Article VIII, Section 5(a)(8) of the By-Laws specifically granted the board 
t h e  authority to entcr into contracts to provide maintenance and other services. With regard to the hiring 
01. tht. nianapnent companies, the moving defendants testified that the management companies 
~ubtnittecl bids and that three bids were obtained each time a new management company was hired. 

Based upon the foregoing, it is determined plaintiff has not raised a triable issue of fact in 
opposing thiu motion in that plaintiff has not demonstrated by admissible evidence that TRHOA, Camco 
o r  the individual hoard members breached their fiduciary duties relative to any of his claims set forth in 
tlit First. 7'1irrcl and f.'ourtli C'auses of Action. 

Accc~rdinglv, the first, second, third and fourth causes of action asserted against the moving 
dcfendarits are dismissed in their entirety and those causes of action are severed from the remaining 
claini asscrtud against defendant Double B, which claim shall continu,e. 

HOXJOSEPH C. PASTORESSA, J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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