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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK IAS PART 36 

V. Index. No. 107798/05 

HYLAN DATACOM & ELECTRICAL INC., 
individually and as successor in interest to 
TRNITY COMMUNICATIONS CORP., 
and TRINITY COMMUNICATIONS CORP. 
individually, DIAMOND STATE 
NSURANCE COMPANY and NEW 
HAMPSHLRE INSURANCE COMPANY, 
(Pertaining to an underlying action entitled 
Concord Village Owners v. Triniiy 
Communications Corp. et al), 

DefendEu 

Motion Seq. No.: 003 

Its. 

_______________1___-__________l___l______---_-----_--------------”--- X 

LING-COHAN, DORIS, J.S.C. 

Defendant New Hampshire Insurance Company (“New Hampshire”) moves to reargue 

this court’s decision filed April 26,2007 that denied its cross motion for a declaratory judgment 

that it had no duty to defend or indemnify Time Warner Cable Company of New York City 

(“Time Warner”) in the underlyina Concord Village action, New Hampshire claims that the 

court erred in determining that there was a question of fact as to whether plaintiff Time Warner 

was prejudiced by New Hampshire’s delay in disclaiming coverage. For the reasons stated 

below, New Hampshire’s motion for reargument is granted, and upon reargument the court 

grants New Hampshire’s cross motion for a declaratory judgment that it has no duty to defend or 
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indemnify Time Warner in the underlying Concord Villa@ action.’ 

BACKGROUND 

I In 1996, Time Warner, a cable television provider, entered into a “Cable 

Television System Construction Agreement” (the “agreement”) with defendant, Trinity 

Communications C o p .  C‘Trinity”) wherein Trinity agreed to perform cable television 

construction services on behalf of Time Warner and to procure comprehensive general liability 

insurance naming Time Warner as an additional insured. 

Pursuant to the agreement, Trinity purchased a general liability policy from New 

Hampshire and an umbrella liability policy, providing excess coverage, fiom Diamond State. 

Both policies were in effect at the time of the accident and both policies named Time Warner as 

an additional insured. Time Warner is the named insured under a general commercial liability 

insurance policy issued by St. Paul Travelers Insurance Company. 

On May 6,2004 Concord Village Owners filed a complaint against Trinity and Time 

Warner alleging that on November 19,2002, it sustained property damage to its building at 225 

Adams Street in Brooklyn when Trinity punctured a natural gas pipeline while digging a trench 

to install cable in the area. Time Warner answered the Concord Village complaint on May 2 1, 

2004, and, in that answer, Time Warner asserted cross claims against Trinity. 

Defendant Diamond State Insurance Company (“Diamond State”) submits an 
“affirmation in limited support of reargument” in which it states that if the court grants the relief 
that New Hampshire requests on reargument, then the court should also issue a ruling that 
Diamond State has no duty to defend or indemnify Time Warner. Time Warner has submitted an 
affirmation in response to Diamond State’s ‘&de facto”request for reargument of its prior motion 
for summary judgment that objects to Diamond State’s procedural shortcuts. Because Diamond 
State has not moved for the relief it seeks and because Diamond State has not served all of the 
parties with its informal request for relief, the court declines to consider the request. 
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In June, 2005, Time Warner commenced this declaratory judgment action seeking 

additional insured status under the New Hampshire and Diamond State policies. New Hampshire 

answered on August 1,2005 and in affirmative defenses 5 ’ 6  and 7 it specifically disclaimed 

coverage on the ground that Time Warner had not provided New Hampshire with timely notice 

of the Concord Village action. Diamond State answered on July 7,2005 and generally 

disclaimed liability under the excess policy. 

Thereafter, T h e  Warmer moved for a declaratory judgment that New Hampshire and 

Diamond State are obligated to defend and indemnify it in the underlying Concord Village 

action. Diamond State and New Hampshire filed separate cross motions for declaratory 

judgments that they are not obligated to defend and indemnify Time Warner in that action. 

By decision filed April 26,2007 this court denied the motion and cross motions for 1// 
3 

declaratory judgments finding that although New Hampshire failed to provide Time Warner with 

prompt written notice of disclaimer, there was a question of fact as to whether Time Warner had 

been prejudiced by New Hampshire’s delay. (See, Fuirmont Funding, Ltd, v. Utica Mut. Ins. Co., 

264 A.D.2d 58 1 [ 1‘ Dept 19991) In opposition to New Hampshire’s cross motion, Time Warner 

had argued that it was prejudiced because the St. PauVTravelers policy had a $1,000,000 

deductible. 

On reargument, New Hampshire argues that Time Warner did not show that it was 

prejudiced by New Hampshire’s delay in disclaiming coverage because Time Warner did not 

demonstrate reliance or a change of position resulting from the delay. 

In opposition to reargument, Time Warner now asserts that it was prejudiced by New 

Hampshire’s refusal, before this action was commenced, to assist in the settlement of the 
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underlying action because New Hampshire failed to respond to Concord Village’s July 29,2003 

letter requesting that the parties participate in alternate dispute resolution. 

DISCU$$ION 

It is well settled that a motion for reargument may be granted where the court overlooked 

or misapprehended the relevant facts or law. (CPLR 2221 [d][2]); Pro Brokerugs Ins. v. Home 

Ins. Co,, 99 A.D.2d 971 [lgt Dept 19841) The grant of leave to reargue is a matter committed to 

the sound discretion of the court. (McDonald v. Stroh, 44 A.D.3d 720 [2”d Dept 20071) 

The notice of disclaimer provisions set forth in Insurance Law Section 3420(d) are not 

applicable to this matter as the underlying claim is not for bodily injury or death. (See, Fairrnont 

Funding, Ltd. v. Utica Mutual Ins. Co., 264 A.D.2d 581 91’‘ Dept 1999][statute requiring liability 

insurers to give written notice of disclaimer of coverage as soon as reasonably possible is 

inapplicable to claims not based on death or bodily injury.]) Accordingly, “[ulnder the common 

law rule, delay in giving notice of disclaimer of coverage, even if unreasonable, will not estop the 

insurer to disclaim unless the insured has suffered prejudice from the delay.” (Id at 581; O’Dowd 

v. Am. Sur. Ca. Uflyew York,3 N.Y.2d 347,355 [1957]) In order to show prejudice, the insured 

must show reliance and a change of position resulting from the delay. (William Crawford, Inc. v. 

Travelers Ins. Co., 838 F. Supp; 157, 160 [S.D.N.Y. 19931, afld23 F.3d 663 [2”d Cir. 19941; 

Chester v. Mutual. Life Ins. Co. oflv Y,, 290 A.D.2d 3 17 [ 1“ Dept 20021) 

On reargument, this court finds that Time Warner has failed to demonstrate reliance and a 

change of position as a result of the New Hampshire’s delay in disclaiming coverage. Mere 

speculation as to prejudice is insufficient to estop an insurer based on delay in issuing a 

disclaimer. (TopZVe v. US. Art Co., Inc., 40 A.D.3d 967 [2nd Dept 20071). First, it is undisputed 
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that immediately after receiving the summons in the underlying action, St. Paul/Travelers, Time 

Warner’s liability insurer, retained a law firm to represent Time Warner in that action. (See, 

SedgwickAvenue Associates v. Ins. Co. of the State of PA, 203 A.D.2d 93’94 [lSt Dept 19941) 

Moreover, Time Warner’s previous assertion that it was prejudiced because it had a $ 1  million 

deductible under the St. Paul/Travelers policy does not demonstrate reliance or a change in 

position caused by New Hampshire’s delay in disclaiming coverage. Time Warner made its 

decision to purchase the St. PadTravelers insurance policy with that deductible well before the 

underlying lawsuit was commenced. 

Finally, Time Warner’s claim that it was prejudiced by New Hampshire’s refusal to 

participate in settlement negotiations on its behalf ’, is speculative (See, TopZzfle v. US. Art Co., 

Inc., 40 A.D.3d at 969 [U.S. Art can only speculate that a favorable settlement could have been 

secured if (the insurer) immediately assumed the defense of the action]) and, it also ignores the 

fact that Concord Village’s letter regarding alternate dispute resolution was addressed to Time 

Warner and its insurer, St. Paul Travelers, as well as Trinity and its insurer New Hampshire. 

(Altman Aff. in Opp., Ex. C). Time Warner does not claim that it participated in the alternate 

dispute resolution and that it did not reach a Settlement because New Hampshire did not 

participate. Rather, it appears that Time Warner and St. PauVTravelers made their own decision 

not to attempt to settle the claim. 

Accordingly, it is 

ORDERED that New Hampshire’s motion for reargument is granted and upon 

’ Time Warner’s alleged prejudice as a result of its “inability to settle” was raised for the 
first time on reargument. 
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