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NUMBSEEP 
i The following papers, numbered 1 to I were read on thi 'motion to/for 

I 
I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlb tp ... 
Answerlng Affidavits - Exhibits 

Replying Affidavit8 
I 

Cross-Motion: El Yes 
Upon the foregoing paperur It is ordered1 that thls motion 

1 
I 

In accordance with the 

ORDERED that the 

it is hereby 

DOE to comply 
rith petitioners' letter 

d e r  
ORDEFED 

I 
I 

ORDERED that oral argument op the Article 78 petitiqn shall be held on June 2,2008, 
IO0 a.m. I 

I 

This constitutes the MTERTM dtcision and 

I 
I 

I 
I 

Dated: 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 
--------------------------------------“--------l--------------------------~-x 

L&M BUS CORP., B&F SKILLED, d C , ,  BOBMAR 
TRANSPORTATION INC., CAROL US 
TRANSPORTATION CORP., DON T 7 4  OMAS BUSES 
INC., FORTUNA BUS COMPANY, Ilk., HAPPY 
CHILD TRANSPORTATION LLC, HAPPY DAY 
TRANSIT, IRIDIUM SERVICES COW., USA BUS 

TRANSPORTATION, INC., NANNY’S BUSES NC., 
P&O TRANSPORTATION, PENNY 
TRANSPORTATION, NC., PlNNAC$,E BUS SERVICE, 

RIMAR TRANSPORTATION, ROBm 

SMART PICK THOMAS BUSES, RVC., 

cow., MARCH TRANSPORTATIO~ INC., MISSY 

INC., PRIDE TRANSPORTATION SEkVICES RVC., 

TRANSPORTATION LTD., ROUND  RANS SPORT AT ION^ 
I 

I 

Petitioners , 
I 

-against- I 
I 

I 
THE NEW YOFX CITY DEPARTMENT OF 
EDUCATION, THE BOARD OF EDUCATION OF THE 
CITY OF NEW YORK, and DAVID N.’ROSS, in his 
official capacity aa Executive Director ob the Division of 
Contracts and Purchasing, 

Index No. 104001-2008 

DECISION/ORDER 

In this Article 78 proceeding, petitioners, comprising vwious pupil bus transportation 
I 

companies located in New York City, seik (1) to enjoin the Neh York City Department of 

Education (“DOE”), the Board of Education of the City of New York,’ and its Executive Director 

for Contracts and Purchasing (collectively “respondents”) from accepting or opening bids based 
I 

The panel of the Board of Education of the City of New York was abolished in 1992 under Mayor I 

Bloomberg, and became the Department of Edycation. 
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I: 1 , I 

I 

on a solicitation for pupil transportation services until certain specifications are removed or 

revised; (2) to enjoin the respondents fkom awarding any conyacts on such bids; and (3) a 

declaration that such specifications are unlawful, and that no bids may be accepted or opened and 

no contracts awarded based on them. i 
I 

I l3&@zud I 

The DOE administers transpodtion contracts for its spdents: Special Education 
I 

contracts for disabled school-age children, and General Educqtion contracts for the general 

population of school-age children. I 

1 
I 

As a result of a strike in 1979 by bus driver, mechanic matron employees from Local 
I 

1 18 1 of the Amalgamated Transit Uniori (“Local 1 18 1 ”), the 40E,  and major bus companies 

entered into an agreement, dated May 16, 1979 (the “Mollen &reement”). Pursuant to the 

Mollen Agreement, “employee protectidn provisions” were required to be included in the 

I 

I 

\ 

1 

specifications for the 1979 Special Education and General Edqcation contracts. The employee 

protection provisions establish a Master beniority List requirirdg contractors with the DOE to give 

priority in hiring to employees on the M&ter Seniority List, in seniority order, until the list is 

I I 

exhausted. Since 1979, and except for a’few small contracts, the DOE never bid out these 

contracts again, but merely negotiated ekensions of the origin71 contracts. 
~ 

According to petitioners, by 199d, Local 1 18 1 had gainbd control over the costs of bus 
i 

operators, leading to corruption in the student transportation system and DOE was spending far 

more per student. I 

In the meantime, the New York City Department of Transportation (“DOT”) was 

responsible for transporting Pre-Kinderghen (“Pre-K”) and Early Intervention Program (“EI”) 

2 
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’ ,  , (  

children to and fiom school. In an effort to standardize transpqrtation among school children, in 

2006, DOT transferred its contracts to DOE, which was already providing transportation to the a 

much larger student population. It is noted that for the previoq 15-year period beginning in the 

late 1980’s, DOT had been administering these transportation dontracts by competitive sealed 

bidding, without employee protection provisions, as required b law. 

I 
I 

I 

I 

1 
When DOT transferred its Pre-K and E1 contracts to DdE, DOE did not bid them out, but 

I 

rather, exercised extension clauses that permitted limited externions at the DOE’S option. Since 

extensions would no longer remain after June 30,2008 for m a y  of these contracts, such 

contracts now have to be solicited. 

I 

I I 

I 

I 
I 
I 

Local 1 18 1 asked DOE to include the employee protectkon provisions in the Pre-K and E1 

transportation contracts to be solicited. However, Family C o d  Act $236 (3)@)2 requires that 

these contracts be procured by competitive sealed bidding and awarded to the lowest responsible 
I 

I 
I 

bidder. Thus, due to the apparent friction created by the employee protection provisions and the 

Family Court Act’s mandate that require? that contracts be a d d e d  to the lowest bidder, DOE 

sought legislation to amend the Family Court Act to permit solicitation through an “Request for 

Proposals” (“RFP”) process. DOE would be permitted to award contracts under the RFP 

I 
I 

Family Court Act $236, entitled “Powors of the family court with regard to certain handicapped children” 
provides in section (3)(a) and (b), in pertinent part: 

. . , services to be provided after Scptamk first, nineteen hundred’eighty-six which provides for the 
transportation of a child shall further reqnire that such transportatidn shall be provided by the county or the 
city of New York, as the case may be, atid, that the city of New York may delegate the authority to provide 
such transportation to the board of education of such city. 

. . . such transportation . . .shall be provided as part of a municipal cooperation agreement or 89 part of a 
contract awarded to the lowest responsible bidder in accordance w&h the provisions of section one hundred 
three of the general municipal law and that buses and vehicles utilivd in the performance of such contract 
shall meet the minimum requirements for school age children as established by the commissioner of 
transportation. I 

I 

3 
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process, “through which contracts could be required to includ protection of bus company 

employees” (Petition, Exhibit E). The FhP process would alsp “insure that . . .drivers are not 

penalized by new contracts that do not honor past commitme& including wages and benefits.” 

This proposed legislation was rejected. 1 

P 
I 

I 

Yet, DOE included employee pr&ection provisions in ‘ts solicitation, under the title f 
“solicitation for bids” (“SFB”), i .e.,  Section 4.24.1.2: 

“Any new contractors, f. e. ,  those who did not provide dervice pursuant to contract 
expiring June, 2008 . . . shall give priority in employment in July, 2008 or thereafter on 
the basis of seniority to every operator (driver), mechqic, dispatcher and attendant 
(escort-matron) performing such service pursuant to such contract starting from the first 
employee from the MSLs until svch MSLs are exhausted.” 

The solicitations were made available on January 30,2008, and due by March 6,2008. 

The due date was later extended to Mark  24,2008, after DO made various amendments to the 

solicitation in response to issues raised d y  potential bidders. QOE also cancelled its contracts 

with two of the petitioners herein. 

E 
I 

I 

This Article 78 proceeding ensued. 

Request for Discovery I 
By letter dated March 24,2008, petitioners sought leave pursuant to CPLR 5408 for 

I 

~ 

1 
disclosure to refute the position taken by DOE that (1) DOE dif not insert the employment 

protection provisions at the behest of Local 1 18 1 ; (2) the purpclse for seeking to amend the 

Family Court Act was to permit the use of an RFP and not for nequiring the insertion of 

employment protection provisions; and (3) the February 1 1,2008 pre-bid meeting was not 

recorded or transcribed, and therefore, the DOE could not provide records of such meeting as 

I 

I 

requested in petitioners’ FOIL request. 1 

4 I 
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Thus, petitioners sought documents evidencing commuqications between the DOE and 
I 

Local 1 18 1 relating to the insertion of the employee protection brovisions into the specifications, 

communications among DOE and New Efork City employees evidencing the reasons for seeking 

to amend the Family Court Act, and records of the questions d d  answers given at the pre-bid 

I 

1 

I 

meeting on February 1 1,2008. I 
In opposition, respondents argue &at petitioners failed to show why the discovery they 

I 

seek is relevant or necessary pursuant to @PLR 408, which is a plicable to special proceedings. 

Petitioners’ request concerning the employee protection provisions does not have any bearing on 
I 6 

the legal issue raised by petitioners that such provisions are i l k  al. Discovery is only warranted 

in a special proceeding to sharpen the issues of fact, and not where there are no material issues of 

B 

fact. There is no showing that the discovkry sought is material or necessary to enable them to 

prepare for trial. 

I 

I 
I 

I 

Petitioners’ request concerning the amendment is impraper to the extent it seeks 
I 
I 

correspondence to and from the Corporation Counsel, which is absolutely immune under the 

attorney-client privilege. Further, to the extent this request seeks documents that are protected by 

the deliberative process privilege, such rdquest is improper as well. Agency staffs analysis and 

I 

I 

opinions are protected to ensure full and frank exchanges regarhing governmental decision 
I 

making. 
I 

I 
I 

Further, petitioners were advised that a transcript of the pre-bid meeting does not exist, 

and petitioners failed to establish that their request for any addibonal records regarding the pre- 

l 

I 

bidding meeting is necessary. Additionally, since petitioners’ ulaim that certain bid 

specifications were unlawful or made in excess of respondents’ authority, is a matter of law, 

5 
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discovery is unwarranted. I 

In reply, petitioners' argue that the Court has broad digcretion to permit disclosure in this 

special proceeding. It is undisputed that petitioners have asseked facts to establish a cause of 

action. Additionally, the three categories of disclosure are relhted to the issues of whether the 

disputed employee protection provision$ are unlawful becausei not expressly authorized by law, 

I 

whether the disputed employment prote6tion terms were included at Local 1 18 1's behest, and 

whether DOE considers the proposed "t&rmination for conveqence clause" as one to be used 
I 

pretextually to prematurely end contract; for other, unstated rqasons. 

Further, the request for disclosure is tailored to disputed facts, and there is no privilege 
1 

violation that would arise from disclosurre. In any event, a valld interest could be protected by an 

in camera inspection by the Court. 

I 
I 

1 

Petitioners point out that the DOk argued that petitionyrs failed to overcome the 

presumption of regularity and honest mativation which attachqs to oficial acts. The discovery 

petitioners now seek addresses this preshption, and are relatad to petitioners' allegations that 

the employment protection provisions result from backroom bargaining. Further, the DOE 

already terminated two bus companies to stifle dissent and intimidate bus companies that 

I 

I 

I 

I 
I 

criticized the DOE. The record of the Fubruary 1 1,2008 pre-bid meeting may have recorded a 

candid statement by DOE that it was preiared to exercise its ternination-for-convenience" power 
I 

to avoid having to hold a "termination-for-default" due process hearing and might bear on the 

issue of whether such a termination provision could be included lawfully in this solicitation. 

DOE'S claim that the documents are protected under tha attorney-client and deliberative 
I 
I 

process privileges is premature, in that there is no indication thqt counsel for DOE reviewed such 
I 

6 
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any public interest privilege. 

discovery requested and given that the court must still deteqine the issue of intervention. 

I 

Leave to Intervene3 ~ 

I 
I 

By order to show cause, Local 1 8 1 seeks leave pursuant to CPLR 7802(d) to intervene in 

this proceeding, arguing that it represents 325 employees of petitioners, in addition to some 9,000 

members employed by other bus companies which have contracts with DOE containing the 

employee protection provisions, who ar0 directly affected by tbis challenge to such provisions. 

Local 1 1 8 1 contends that the employee protection provisions in the Mollen Agreement 

I 
I 

I 

have been included in contracts between'employers in the schaol bus industry and the DOE, 

amending and updating the original Mollen Agreement. The cbrrent contract including the 

employee protection provisions is still d o w n  as the Mollen Apement .  Such provisions have 

provided labor peace, created a stable workforce in the industry, provided standard wages, 

I 

I 

benefits, and job security to employees, &d experienced workerrs, benefitting workers, their 

In the interim, the Court granted the Union's oral application to seek leave to intervene, with the condition 
that Local 1 18 1 address only the merits of whether leave should ba granted. In the event leave was granted, the 
Union would ba permitted to address the merits of the petition. 

7 I 
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I unions, and the employers. I 

Local 1 18 1's interest as a labor organization in the workhg conditions of its members 
I 
I 

would be severely affected and undermined by the absence of b s i c  employment standards 
I 

provided by the employee protection provisions. This would lqad to instability in the industry, 

decline in wages and working conditions, and erode the quality'of the work force, undermine 

labor peace, and erode the public's confidence in DOE'S abili; to provide safe and reliable 

transportation to its children, A determivation that such provisions be removed from the bidding 

requirements for the Pre-K and E1 contra&ts would put into queation the continuing vitality of 

such provisions in the entire New York City school bus indus . Additionally, in requesting 

communications between DOE and Local 1 18 1,  petitioners ackhowledge that Local 1 18 1 has an 

interest in these proceedings, and the disdlosure of such commmcations could raise issues that 

Local 1 18 1 has an interest in protecting. inasmuch as the inclusion or exclusion of such 

provisions directly affects the rights, benqfits, and privileges of its members, Local 1 18 1 is an 

I 
I 

I 

I 

I 

I 

9 
I 

I 

I 

I 
~ 

interested party to these proceedings. 
1 

By letter dated April 2,2008, petitioners objected to the various portions of Local 
I 1 

papers, claiming that they went beyond discussing the legal entitlement to intervene and 

addressed the merits of the employment protection provisions. 
I 

I 
I 

181's 

Petitioners subsequently argued that Local 1 18 1's appliaation, which has already delayed 

the resolution of this matter, should be dqied for failure to submit a proposed pleading. 
I 

Petitioners maintain that Local 1 18 1 should have submitted a ptoposed pleading setting forth its 

position on the various claims in the Vtribed Petition, an affd4vit from someone with 

knowledge presenting Local 1 18 1's factql basis for intervention, and a legal memorandum 

I 

8 
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setting forth grounds to intervene. The affidavit of Local 1 18 i s  lawyer, who lacks knowledge of 
I 

the facts, merely presents legal arguments superficially and the uncontested employee protection 

: provisions. I 

I 
Further, Local 1 18 1’s interest doTs not fall within the &ne of interest sought to be 

I 

promoted by the statutory provision under which DOE acted i e., public bidding laws. 

Petitioners note that they challenge the DOE’S solicitation on the grounds that certain 

employment protection provisions are inconsistent with two iqterests of the public, namely the 

’ i  

I 

protection of the public fisc by obtaininej the best work at the lbwest possible price, and the 

prevention of favoritism, improvidence, baud and corruption. Although Local 1 18 1 has an 

interest in the wages, benefits, and job aiailability of the employees it represents, the DOE did 
1 

not solicit bids based on any statute whdse interest it was to provide higher wages, better 

benefits, or job security. Additionally, cbelaw does not suppobt intervention by organizations 

whose members claim to suffer a financial or economic losses,, as such injuries do not fall within 
I 
I 

the zone of interests sought to be promotkd by the public biddihg law, 
1 

Even if employee job benefits and security were an appropriate interest to confer 

standing, Local 1181 failed to show any injury in fact to the interests it asserts or that it is a 

proper representative of those interests. The threat of continuirpg vitality of the employment 

protection provisions of the Mollen Agrement is not an “injury in fact.” Nor is Local 1 18 1 an 

appropriate representative of such injurieg. In the event the employment protection provisions 

are removed from the Pre-K and E1 conGcts, no member will be prohibited from seeking 

available jobs, or deprived of wages to which he or she may be entitled, and senior members will 

I 
I 

I 

I 

I 
I 

merely not be given preference over othei members of the Locd 1 18 1. Further, as Local 1 18 1 
I 

9 
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I 

does not allege that it represents only seiior transportation employees, Local 1 18 1 should not be 

deemed to have standing to support provisions which enhance job opportunities to some of its 

members over other members. 
I 

In further opposition to intervention, the owner of Pride Transportation Services, Inc. 
I I 

attests that his employees are, and have @een represented by q c a l 9  17 since 2003. Employees of 

Bobmar Transportation Corp., Penny Trhsportation, Inc. and Smart Pick are also represented by 

Local 917. Employees of L&M Bus COT. and Thomas Buses, Inc. are represented by Local 355, 

I 

I 
I 

and employees of Selby Transportation COT. are represented by Local 426, while employees of 

Robin Transportation Ltd. and Happy Child Transportation LLk are represented by Local 7 13. 

I 
I 

None of these unions, which represent Wnsportation employees engaged in the transportation of 

Pre-K or E1 children, are seeking intervention, yet Local 1 18 1, which represents employees 

engaged in the transportation of older, school-age children is seeking to intervene. 
~ 

I 

I 
I 

Except for Carol Bus Transportation Corp., Local 1 18 1 has not alleged that it represents 
I 

I 

employees of any of petitioners. And, si ce the DOE terminated all of Carol’s contracts, Local 

1 1 8 1 will not be representing a single eiployee of Carol engaged in Pre-K or E1 transportation. 

Indeed, Local 1 1 8 1 represents predominantly the empldyees of large bus companies who 

n 
I 

I 

carry school-age children under contracw with DOE, which are non-bid contracts and forever 

renewed. Such contracts are not the subject of the petition, as petitioners are not seeking to 

remove employment protection provisions from renewal contracts, but from Pre-K and E1 

contracts. 
I 

Furthermore, 1 18 1 Is “interests” d e  adequately represented by existing parties. The well 

being of Pre-K transportation companies, the DOE’S wishes, the safety of children, and the 

I 

10 
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public’s confidence are not interests of Local 1 18 1. And, even if the legality of the employee 

protection provisions in the Pre-K transpwtation specification were deemed a cognizable interest 

of Local 1 18 1, there would still be no redon to permit Local 1 f 8 1 to intervene, since that very 

interest is already represented by d e f e n d ~ t s . ~  

I 

\ 

I 

In reply, Local 1 18 1 argues that its papers properly set &rth the legal standard applicable 

to intervention in Article 78 proceedings, and that its argument; are directed entirely to Local 

1 18 1’s request to intervene. Local 1 18 1 siets out the basis of thq nature and importance of its 

interest in this proceeding and the crucial role of employee protection provisions in the New 

York City school bus industry, In order tb assess the nature of Local 1 181’s interest, it must 

describe the facts and circumstances that create that interest. F h e r ,  1 18 1 has set forth no legal 

arguments regarding the merits of the ariments raised by petitkoner.5 

I 

Except as to a notice to admit, dikovery in Article 78 proceedings is available only by 

leave of the court (see CPLR 408; CPLR’7804[a]; Stupleton Stiddim, LLC v City ofNew York, 7 

AD3d 273,776 NYS2d 46 [la‘ Dept 20041). The party seeking’disclosure must establish that the 
I 

requested information is “material and ndcessary” to the prosecption or defense of the proceeding 

(Matter of Allocca v Kelly, 2007 NY Slip’ Op 73 19 [ 1 Dept 20071; Stupleton Studios, LLC v City 

of New York, 7 AD3d 273, supra; Town of Wullkill v New York State Bd. of Real Property 

The DOE has no objection to Local 1 lbl’s application to intervene. 

’ In a telephonic conference with couns{l for all parties and counsil for Local 1 18 1, it was agreed that 
Local 1 18 1’s assertion that DOE was acting as a market participant be strichen fkom Local 1 18 1’s papers. 

11 
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1 1  

Services, 274 AD2d 856 [3d Dept 20001, citing Matter of Tow4 of Marnakating v New York State 

Bd. of Real Prop. Servs., 246 AD2d 844,845,668 NYS2d 261 1[3d Dept 19981). 
I 
1 

The Court granted an interim stay, and the DOE does not oppose a continued stay 

pending further determination of the Article 78. At this junct&, the petitioners cannot establish 

a basis for a need of discovery. The need for discovery at a later point in this proceeding may be 

I 1 

l 

appropriate, but is premature at this junc$m. 

I 

Intervent iog I I 

CPLR Article 7802(d) permits th( Court to “allow other interested persons to intervene.’’ 

Thus, in a Article 78 proceeding, CPLR ?802(d) confers upon the courts broader authority to 

allow intervention than is permitted undet. the general intervendon provisions of CPLR 10 12 

(intervention by right) and 10 13 (interveqtion by permission) (koosevelt Islanders for 

I 
I 

1 

Responsible Southtown Dev. v Roosevelf h a n d  Operating  COY^. ,29 1 AD2d 40,47 [ 1’‘ Dept 

20011; Kruger v Bloomberg, 1 Misc 3d 192,768 NYS2d 76 [Sbpreme Court, New York County 
I 

I 

2003 1). New York courts have “liberalized and expanded the &hts of persons with interest in 

the outcome of the litigation to take part in the proceedings (New York City Health and Hosp. 

Corp. v City oflvew Yo& 85 Misc 2d 561 [Supreme Court, New York County 19761). 

However, to be an “interested party” for purposes of Article 78’intervention status, one must 

have a legally cognizable claim to interv@ne, rather than just a peneral interest in the result of the 

proceeding (Kruger v Bloomberg, 1 Misu 3d 192, supra). 

I 

I 

The Union’s “interest” in the proaeeding (CPLR 7802) must be found in the proposed 

intervenors’ entitlement to the protection IWorded by the empldyec protection provisions. It 

bears noting that the employment protection provisions contained in the Mollen Agreement, and 

12 
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subsequent contracts, which DOE now s ks to insert into bid stpecifications for Pre-K and E1 

bus contracts, were the direct result of m’agreement between Lpcal 11 81 and DOE and other bus 
T 

I 

companies. Any determination by the Cmrt that the employment protection provisions in the 

Pre-K and E1 bid specifications are unldf i l ,  has a direct effect on the existing contracts under 

which Local 1 1 8 1 members are currently employed. Local 1 18,l’s interest as a labor organization 

in protecting the working conditions of it members would be affected by the elimination of the 

employment protection provisions in the kre-K and E- 1 contracts, previously inserted when DOT 

administered such contracts. Notwithstarbding the fact that petitioner Carol’s contract, which 

involves Pre-K andor E1 school age children, has been terminated by the DOE, Carol’s contract 

remains in effect until June 8,2008. Th&, Local 1 181 has a ditect interest in the outcome of this 

I 
I 

i 

I 

proceeding. This is not an instance wher? the asserted injury ‘‘mounts to only ‘tenuous’ and 

‘ephemeral’ harm” (see Matter of New Y&k State Psychiatric Assn., Inc. v Mills, 29 AD3d 1058 

[3d Dept 20061). 

I 

! 

I 
Nor can it be said that Local 1 181”s interest in protecting the vitality of the employment 

protection provisions is adequately protected by DOE. In fact, Lone of existing parties to this 

proceeding represent the interests of the dmployees who would be affected by the elimination of 
I 

the employee protection provisions from Pre-K and E1 contracts. 
I 

Contrary to petitioners’ contention, Kingsport Press, Inc. v Board of Education ofthe 

CiQ ofNew York (50 Misc 2d 428 [Suprehe Court, New York County 19661) is factually 

distinguishable. Any determination that be Board of Education lacked the ability to issue a 

resolution opposing the purchase of any $oaks from the union members’ employer, had no 

bearing on the right of a union to urge prospective purchasers fiom refiaining from doing 
I 
I 1 

13 
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I 

business with their employer. Here howelver, a determination that the employment protection 

provisions in the Pre-K and E1 contracts Efre unlawful have the effect of eliminating the existing, 

contractual protection afforded to Carol’q I employees by such provisions. 

I 
I 

I 

Therefore, the order to show cau~e  by Local 1 18 1 for leave to intervene in this proceeding 
I 

l is warranted. 
I 

Based on the foregoing, it is herelby I 

In accordance with the accompanying Memorandum Ddcision, it is hereby 
I 

I 

ORDERED that the application b i  petitioners for an order compelling DOE to comply 
I 

with petitioners’ letter demand for discoyery is denied as premiture. And it is further 

ORDERED that respondents shad I serve and file its Anqwer by May 9,2008; and it is 

further I 

I 

ORDERED that petitioners shall perve and file a Reply by May 23,2008; and it is further 

ORDERED that oral argument OQ the Article 78 petition shall be held on June 2,2008, 
I 
I 

I 

1O:OO a.m. And it is further 1 

ORDERED that the order to show cause by Local 1 18 1 for leave to intervene in this 

proceeding is granted, and Local 1 18 1 shall serve and file an Answer by May 9,2008. 
I 

This constitutes the decision and Order of the Court. 

Dated: April 
Hon. Card obins n Edmead, J.S.C. 
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