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Based on the accompanying Memorandum D-@; it is hereby 

ORDERED that the motion by defendants for summary judgment dismissing the 

omplaint of the plaintiff is granted, and the complaint is dismissed. And it is further 

ORDERED that defendant serve a copy of this order with notice of entry upon all parties 

vithin 20 days of entry. And it is further 

ORDERED that the Clerk may enter judgment accordingly. 
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-against- 

Index No. 10721 5-2003 

DEC1'ISION/ORDER 

ARCHER IRBY AND UNIVERSITY PLACE 
CHIROPRACTIC ASSOCIA'lES, LLP, 

M EM OKRNDUM DECISION 

I n  this action for breach of partnership agreement, dcl-tiidants Archei- Thy ("Irby" j and 

Universily Place Chiropractic Associatcs, LLP ("Univcrsity Place") (collectively, "del'cndanls") 

movc for suniniary judgmcnt pursiiaiit to CPLR 32 12, dkiiissing the complaint. Delkridants 

arguc that plaintiff failed to establish that a partiicrship existed. Addilionally, thc ninlh causc of 

action, which allcgcs that Irby's conducl exposcd the plainti Tf to malpractice claims is timc- 

barred given that the slatute of'limitations on any professiorial malpracticc c l a im arising from 

such condiicl expircd in  April 2005. 

Ikposition of Plainti 1.f 

In 1999 or  2000, plaintiff, ;i licensed chiropractor, trademarked aid patentcd thc "mobi I C  

chiropractic thcater," (the "mobile unit") which is a trailcr on wheels outfitted to provide ;L 

iiiultirnedia auditorium to bring to the pub1 ic infbrmation and health scrccnings. 

From 2000 through 2003, plainti~r'maiiitaiiicd an ollicc iii New Jerscy, where hc worked 

two and one-half days a weck. 
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lii o r  :ibout May or April 2002, plaintill's sister-in-law inlroduccd plaintill'to Irby, ;is she 

bclieved thcy codd  bcrncfit from cach other's practice. 

Plaintiffrnct with lrby in Irby's oflke localed in New Yorh, New York, several tinies with 

the intention to discuss what he had to offcr and how his mobile theater may serve "oiir oll'lice." 

Plainti~f discusse~l his cxpcrtisc in  treating patients as a praciitioner, his S L I C C ~ S S  in developiiig 

practiccs at various locations, and his SLKCCST in dcvcloping praclices wilh the mobile imit. 

Specifically, plr~intiil'explained that thc use or h e  mobile unit was for iniarkctirig purposes, and 

that it involved using a certain number of spaces at street hirs,  delivering t h u  mobile unit, 

assembling and dismar~tlirng it, and slalfiiig it. Plaintiff would provido spinal screenings of 

iridividuals on the street, arid explain the bendits ol' chiropractic treatment. PlaiiitiLf also 

discussed his iiitercst in  dcvcloping ;I practice in New York City. Plaintill'slaled that hc iiict with 

Irby l'or the puiposcs of cntering into a partncrship with lrby at Irby's ollice space in New York 

City. 

In July 2002, plaintil'Xaand Irby began utilizing the rnobilc iunit at strect fiiirs on the 

weekends. Irby's iiiiictioii was to provide screenings along with plainlill: 

Plaintiff and Irby iinderstood that plainlilY was going "to be laying out dollars for space, . . 

. manpower and equiIxnent." Plaintiff and Irby clari licd the cost considerations and agrccd that i t  

was a sensible qqmxtch to dcvcloping thc practicc. 

In working out thc details o r  [he parttiership agreement, plaintill'aiid defendant discussed 

 he billing program they were going lo usc, which was later implemented, and that overhead 

expenses such as rent and utilities, were to be paid first. Once there was a surplus in the xcoullt,  
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reimburscnienls f'or the cxpcnses plainti~f'expendcd would be msde. Plniiiti I'l'and defeiidant 

"made mniigements to discuss what was going to happen once we startcd becoming profitable." 

PlainliIl'wciit back and lorlh lo Irby's New York oflicc thrcc days a week to work at tlic 

strcct fairs. PlainliK providcd marketing lileraturc to liaiid 0111 at the strcct l'airs, his New Jersey 

office staff to assist at the strcct fairs, and expenditures for travel expenses, fucl, tolls, and 

parking a1 thc spaccs at the sheet f'airs. The mobile unil gencratcd 30 new patients. Plaintiff'i'also 

brought cquipmenl, such as an ad.justing table, a view box, furnishings, postcrs, literature, and 

lighting for thc single rooiii he was working out u l a t  Irby's New York oflice. 

Plaintiff and deI'endant inteiided to draft a one-year renewablc partnership agreement. 

Plaintiff and def'endant went back and forth on whether [hey would bc S O / S O  pai-tners. 

In tlic beginning of September, lrby had a11 agreement draftcd. When asked why the 

details regarding tlic interest o l  each partner and thc capital contributions of plaintiff and Irby 

weix nol filled out, Plaiiitiffresporided that it was a "matter of timing." 

Irby participated with plaintiff at the mobile unit 011 most occasions. 

Trby's Deposition 

lrby opened his chiropractic office, "University Place Chirpractic" at 99 University Place 

in 200 1 with his partner and wile, Randy Irby. As partncrs, Irby and his wife agreed to sharc 

profits, and cxpci~scs equally. 

Irby met plaintift's sister-in-law a1 ;1 street fair in thc East Village, and she mcntioncd that 

hc should meet plaintiff. Whcn Irby was at another street fdir O H  Sixth Avenue, plainlifl's sisler- 

in-law brought plaintiff to Irby's booth and introduced them. At that tiinc, 11-by was operating 21 
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ten-by-tcii tent, with cliiroprnctic screening equipment and literalure. Irby owned the equipnienl 

iised in  his tcnt at the strcct fairs. 

Wtvm plaiiitifl'and Irby inct at Irby's office a coirple olweeks later, they discussed 

chiropractic philosophical beliefs, photographs plaintiff brought of the niohilc w i t ,  and Irby's 

siiccess at strcct fairs. Plaintiff then spent most the time at the iiicctiiig discussiiig plaintiffs 

iiiobile unit. PlaiiitiK discussed his succcsscs with the iiiobilc unit and iiivitcd Irby and his wife 

to see the unit. Irby agreed to sec tlic unit whcn hc aiid his faiiiily had 1hc lime l o  clo so. 'Hie 

purpose of thc iiiccting was to meet another chiropractor, share clill'erent philosophies, and 

discuss different structures in the State of New York. 

The hllowirig week, plaintiff contactcd Irby to follow u p  oii plaintiffs iiivilalion lor Irby 

10 see the mobile unit. When Irby and his wife later went to visit plainlifl; they observed that the 

mobile m i l  had an interactive iiervc systcm chart and flat screen television. Irby and his wife 

toured the inobile imit  while plaintiff discussed how it was utilized. The adjusting table i n  thc 

mobile unit was similar to the one Irby iised a1 the slreel h i m .  A t  that same niccting, plaintiff 

inlormcd Irby ofhis  desire to practice in New York. lrby did not agree to nieel with plaintiff in 

the future to discuss it Iurlher. 

A week later, i~laiiitift'coiitacled Irby again to inquire about the strcct fairs and deteri-ninc 

whcn the season cndcd, and invited Irby and his wil-k back to his Ncw Jersey ollice. Irby and his 

wife m e t  with plaintill'a second h i e ,  to discuss the strect fairs. I'lainlif'f'agaiii expressed a 

desire lo practice in Ncw York, aiid explained that the riiobile unit co~ild be 811 cffcctivc 

marketing tool for "University Place Chiropractic," to which lrby agreed. 
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'Tlicn thcrc was a briddiscussion ahout plaintiff bringing 111e mobile i i n i t  to New York 

Cily strcct fairs hy irsiiig Irby's permit. Irby iiiquired of two vcndors, nnd advised plaintiff that i t  

would be expensive i o  operatc his mobile uni t  at tlic street hirs.  lrby had 110 intcrcst, at this tiiiic, 

in contributing towards the expense ol'bringing tlic iiiobilc unit to the street kiirs. 

Afterwards, plaintil'f invited Irby to assist hiiii a t  the street fairs and Irby allowcd plaintiff 

to iisc his vciidor n d x r .  It was agreed h a t  Irby would "be reprcscnting University Pl~ice 

Chiropractic and doing spinal scrcciiiiigs, aiid Iplaintill] will be doing his ow11 scrccnings with 

respecl to liis business." 

Hcforc the first street Lir, lrby advised plaiiililr thal if Trby was to do a strcct fair with 

plaintiff, it would bc strictly on tlic basis d - - l i i i i i  "coming out there doing [his] ow11 spinal 

screening in exchangc for . . , the marketing that Iplaiiitiffl was doing. Irby had ;I h e  room in  

his office that he would perniil plaintillto use because he and his wife had not I'conic i i p  with 

iiioiiey to pay lor sheet h i r s  or any otlier associated expenses lhat came along with him." 

Plaintiflwi~s "going to L I S ~ "  Irby's vendor iiirmber because lie could no1 otherwise do the street 

fairs "in the ones h i t  he wanted . , , . and for that, the patients that lie signed up, lie woiild iisc 

fiuc office space at University Place Chiropraclic." As fhr as billing patients, "whatever patients 

IIC saw . . . would be on liis own tax ID niiiiiber and vice versa lor me." Although Irby brought in 

his own equipmen1 lo use, and changed the lighting in the room he used lo see his patients, he 

was not 3 men-iber of the IJiiiversity Place Cliiropractic, atid his iianie was iiot on h e  door. 

I3uring the eight to ten weeks that plaintill saw patients at [Jiiiversity Place Chiropractic, plaintill 

never saw any of Irby's patients. I Iowcvcr, "at the ciid'l plaintiffs patients who were treated at 

University Plricc Chiropractic "left [the plaintiff] to coiiie to" Irby. 
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lrhy attcnclcd approximately four to six street fairs with plaintill; where plaintiff 

conducted his own screenings, using his own SEMG unil. At the first street fair, lrby brought 

literature containing the name, IJniversily Place Chiropractic and screened paticnts for four hours 

using his own niachinc and table. Although Trby uscd thc space of the mobile unit, plainti1l';~nd 

Irby did not share cquipiiictit at the strcct fair. lrby used his own appointment book. PlaintilT 

brought a sign-up shcct for prelimiiiaiy informatioo, which did iiot contain either of* their iiaiiies 

or the name of the practice. Plaintiff iicvcr advised Irby that plaintilT was going to prcliase 

literature or other inedia l'or the strect fairs. 

After the third strcet fair, plaintiff brought a sign-up sheet with their names 011 it as well 

as thc iiariic of Irhy's practicc. When Irby addressed the plaintiIf's use of Irby's iiaiiie and 

practice, plainti1l's;aid tlial i t  looked "inore professional." Plaintiff thcii stai-ted talking about 

establishing an aLfiliation with [he office. Plaintiff askcd lrby if lrby and his wife were interested 

in forming an association or partnership with him, and lrby responded that he did not know what 

an association "would look likc." lrby did not have any intercsl a1 that time and did not agree to 

further discuss the issue. liowever, Irby wanted to ask his w i k  first, and look at tlic legal 

implications of such an association. Irby then contacted his attorney for "a draft of what a 

partnership would look like and what it involved." 

When Irby's attorney l'orwaidcd tlic draft partnership agreement, Irby l'orwardcd it to 

plainitff. Plaintiff iicvcr rcturiicd the c h f l  partnerslip agrceincnt to lrby. 'I'hcre is 110 written 

partnership agreement signed by plaintiff and lrby. 

Wilh respect to the drart partncrship agreement, during the last street fair, when plaintiff 

askcd wlictlicr lrby wantcd a partnership, Irby replied "No." and coiivcycd that plaintiffs wife 
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did not even want to considcr a parlnership with plaintiff. ‘I’hcrc was no further cliscussion of thc 

draft hccause Irby did riot w m l  ;1 partncrship. 

Alkrwards, plaintiff “had to go iiimediatcly” and later returned lo get his things. ‘I’hcrc 

was no writing tcrmiiiating their relationship. 

Plaintiff did not subiiiit any bills to Irby for scrvices he perf‘ormed at Irby’s office, and 

Irby did iiot pay plaintii‘f anything for his services or lor thc usc of the mobile unit. Uiiivcrsity 

Placc Chiropractic had an accountant, but that accountant did iiot proccss patient billiiig lor 

University Place Chiropractic, since Irby liad his own billing soitwarc and utilized a billing 

cotiipatiy in Allanta, Georgia. ‘I’he billing company did not perform any billing services with 

rcspect to patients sccn by plaintif[. Irby did not have a set ofkeys to thc office, and did not 

observe any Iiteraturc displayed at his office with plaintiffs namc. 

I l e  fend ant ’ s Moli 011 

Hccause [lie testimony of the parties rcvcals 110 inciicia of n partnership, plaiiitiff s 

complaint must be dismissed inasmuch as his damages claiiiis are premised entirely oti the Iiulty 

proposition that a partnership existed between plaiiitiff and Irby. Plaintiff has never producccl a 

signed partncrsliip agreement or any evidencc of indicaliiig anything other than that a partnership 

may have becii contemplated. 

A partncrship carmot exist without all contracting parties agrccing there is a pai-tnersliip. 

Rased on the record, tlic partics had no agr-cement to share profits arid losses, ]io ngreenient 

concerning owncr-ship of partnership assets, had no agrccment regarding joint control and 

management of thc chiropractic busiiicss, and had no agrccment regarding coiitri butions of 
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property, financial rcsoiirces, effort, skill or knowlcdgc, and therc was no intention by both 

parlies to be partners. 

In opposition, plaintiff subinits (1) a draft partnership agrccimcnt, (2) 21 sample of 

University Place Chiropractic I'orms paid fbr and printed by plaintiff which lists him alongside 

Irby and his wile, (3) pages froin lhe IJniversity Place Chiropractic office calcndar, showing that 

Irby and plaintill' kept a joint calendar referencing (a) hxes  to plaintill ol'his appoiiitmenk and 

calls to his palients, and (b) a discussion of a reiiewnl of [tic lease, and (4) docuineiilatioii 

sliowiiig plaintiffs cxpcnses. Plaintiff argues that he c;iiiic into the University Place Chiropractic 

enterprise, fiinded it, organized il, and devoted many hours of service to it, increasing tlic oflice's 

financial viability. Fiirther, both doctors invited poleiitial clients into the mobile unit at street 

fairs, impressed them with their education, knowledge, and skill, and continued to see the 

patients at h e  officc location. Both parties also joined their property, interest, skills and risks so 

that their respective contributions commingled for the belielit of lht: partncrship, in  which they 

were to s1iar.c the prolits aiid losses. PlaintilY also sLibiiiits printouts lirom the New York Stale 

Deparlmcnt of State's Business h t i t y  Database, which dcmonstrate that University Place 

Chiropractic, P.C. was lirst rcgiskrcd during Irby's partnership with his wife, and latcr registwed 

as University Place Chiropractic & Associates, LLP in September 4, 2002. The partncrship 

agrccnient bears the saiiic iitliiie of the partnership tilcd on Septeniber 4 t h  wllcn plaiiitilili was 

actively sceirig patients a1 Ilnivcrsity Placc. These lactors arc im/iciLi oI' ii partnership, or 

alleriiatively, a joiiit venture. '1'0 the extciit that thcre is contradictory tcstiiiioiiy regarding 

whether tl 50/50 partnership was ever discussed, the nsscrtions of h e  non-movant, plaintiff, must 

be taken as true lor purposes 01'this iiiolioii, 
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Dekndant’s Reply 

‘I’hc plaintift’s attorney’s affirmation in opposition, alonc, is insufficiciit to clcfcat 

summary judgiuciit. Plair-itiff did riot subinit a11 affidavit, and the cxliihits submitted i n  

opposition arc not authcnticatcd, certified or in admissible forni. None of the exhibits were even 

marked at plaintiff’s deposition, or attested to in oppositiun to the mulion. Additionally, 

plaintiil’s piirported brcak down of expenses was never exchanged during discovery. 

Furthcrmore, plainliil’s counsel’s assertions arc bcl iccl by plaintiff‘s deposition teslimony. 

While plaintilf’s counsel claims that n University Place Chiropractic eiiiployee “Malt” workcd at 

street fairs with plaintiff and Irby, plainlill testified that Matt was his cmploycc in his New Jersey 

office. Siniilarly, plaintiff’s counsel slated that plaintiff contributcd property aiid other lilia~icial 

resources to thc existing office through renovations; however, plaiiitiff tcstificd that his 

contribution to the office renovation was limiled solely to the single room out of which he 

wor-kcd. Additionally, plaintiff never lestified thal he contributccl iiianagement skills to the 

olfice, as plaiiitifl’s coiiiisel asserts; plaintiff testified ha t  he workcd at thc office only three days 

a week by appointment only, and not full time. The brief, three to four month relationship 

betwccn plaintiff and Irby, where lrby allowed plaintiflto use his vendor’s license and siiiall 

rocmi in his ol’ficc, whcrc both developed ~ ind  billcd tlieir patients separately, is hardly evidence 

that Irby intended to enter into a partnership with plaintiff. 

Nor was there n joint venturc, since there was no joint sccking oi‘profit; Irby attcndcd the 

street h i r s  to develop new paticnts h r  his already existing partnership with his wife. ‘I’lic 

patients dcvclopcd from the street fairs had iiothing to do with either oftlie parties’ offices. 
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Furthcr, lrby hxi thc draft partnership agrcciiiciit prcparcd only after plaintiil‘printed 

stationary and I iteratiire containing thc iiaiiics of Irby and his wife. I‘he drill1 partnership was 

prepared because Irby simply wantcd to learn more aboiit what plaintiff was trying to force upon 

him. And, the draft prhiership agreciiicnt docs not contain any agrecmcnt on tlic inatcrial terms 

Additionally, University Chiropraclic & Associatcs, LLP never condiicled business or 

operated in any way; it did not have ;I bank account, checks, or billed patients, and was nothing 

l11ol’e t h l l  a 113111c. 

There was no profit sharing or agreeiiieiit 011 how prolits would be divided, plaintiil‘and 

Irby did no1 jointly niaiiagc a business or contribute skills, cfforls or  resources 10 a single 

business, but rathcr maintained separate busiricss identities. Nor did they cvcr intend to be 

partners. 

Analysis 

I t  is well setlled that wherc a defendant is the proponent of a motion Ior suliimary 

judgiiicnt, the defendant must establish that lhe “caiisc of action . . . has no iiicrit” (CPLII 5 

321 2[b]), sufticicnt to wanant the court ;is a nialler ol law to direct judgment in his or licr 

f ivor (Bush v St. C’LLiirc‘.r; Hosp., 82 NY2d 738, 739 [ 19931; WiritJgrd v Ncw York Urri v Md. 

C‘tr., 64 NY2d 85 1 ,  8 5 3  11 9851; Wright v Nutiorid Amzrsoiicnts, Irzc., 2003 N.Y. Slip Op. 

51390(1J) [Sup Ct New York County, Oct. 21, 20031). This standard requires that tlic proponent 

of a motion [or siiiiiiiiary judgrnenl make ;L prima fclcie showing of erititlemcnt to  judgment as a 

matter of law, by advancing sullicient “evidentiary proor i n  admissible form” to dciiionstrate the 

absence of any material issucs of facl (Wiir~gmd v Ncw York Uni v M d .  CZr., 64 NY2d 8 5  1 ,  853  

[ 19851; ZirckcDrmntz v City OJ’NCW York, 49 NY2d 5 5 7 ,  562 [ 19801; Silverrriiirr v Pcv-lhitzclcr, 307 
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AD2d 230, 702 N Y S 2 d  386 [ ls t  Depl20031; Tlzonzas v Holzherg, 300 AD2d 10, 11, 751 NYS2d 

433, 434 [lst Dept 2002] [dekndant not ciititlcd to sumiiiaryjiid~iiicii1 whcre he failed to 

produce admissible eviclence deiiionstrating that no triable issue of f x t  exisls as io whether 

plaiiitiff‘would liavc bccn succcssful in the mderlyiiig negligence action]). Thus, tlic iiiotioii 

must bc supportcd “by affidavit [from a person liavi~ig knowledge of the facts], by a copy of tfic 

pleadings and by other available proof, such as dcposilions” (CPLII tj 32 I2[b]). A party can 

prove a prima facie entitlemcnt to summary j uclgmenl llmiigli the aIhlcZtio11 01‘ its attorney 

based iipoii docimicutary cvidcnce (Zirclwiiiritt, siiprn; Pnideiilial Scciiri/irs Iiic. v Kovcllo, 262 

AD2d 172 11 st Dcpt 19991). 

Alternatively, to dcfeeat a motion for summary judgment, the opposing party must show 

facts sufficient to require a lrial of any issuc of fact (CPLK $3212[b]). T ~ w ,  where the 

proponcnt of the niotion makes a prima facie showing of eiititlciiiciit to summary judgment, tlic 

burden shifts to the party opposing the motion to dei~ionsh ate by adiiiissible evidence h e  

existeiicc oPa Pactual issue requiring a tiial oP the action, or to lender an acceptablc cxcusc for his 

or her Fiiilure to do so (Vwnie/te v Kctiworth Truck c‘o., 68 NY2d 714, 717 [ 19801; Ziirkw-iiiau v 

City of NEW Ynrk, 49 NY2d560, 562; I*’or.r.e.vt 1’ Jewish G i i i l r l  for the Jlliiid, 309 AD2d 546, 765 

NYS2d 326 [ 1 st Depl 20031). 1,ikc the proporient of the iuotion, thc party opposiilg the niotiun 

must set Porth evidciitiaiy proof in admissible hili in supporl of his or her claim that malerial 

triable issucs of fact exisl (Ziickrrwian, supra at 562). Opponent “must asscnible and lay bai-c 

[its] affinnalive proof to dcnionstrak that genuiiic issucs of fact exist” and “thc issuc must be 

shown to be real, not kigiicd since a sham or frivolous issuc will not preclude suniniary relief’ 

(KoriIJi.lcl v NRX TL‘c’liii(3lo~~jc.s, Im-., 93 AD2d 772 [ 1 st Dept 19831, rifld, 62 NY2d 686 [ 1984J). 
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An indispensable essential of a contract of parlnership or joint veiiturc, both under 

coiiiiiion law and statutory law, is a iiiutunl promise or underlaking o r  the partics to share in the 

profits of thc busiiicss and submit to thc burdcn of making good the losscs (S/cinhoc.k v Gerosa, 4 

NY2d 302, 175 NYS2d 1 [ 19581 citiirg Rcyiiolils 1' Scutdle, 186 App. Div 202, 203). In  other 

words, there must be an agrcenient lo share profits and losses (Mzsscrn 11 ,%:hocnfdri, 95 AD2d 

198, 465 NYS2d 706 [ 1 Dept 19801; Kitlz c'loz, /ne. v Officiidly .. For Kids, ~ H C . ,  320 FSuppZd 

164). Furlher, an agecnicnt to distribute thc procceds of ai1 enleiprisc upon a percentage basis 

docs not give rise to a joint venture if the eriteiprisc docs not represent a joiridcr of property, 

skills and risks (Gordort Co. v Garcia Stgurs Corp., 241 App. Div 155). "Tlic ultiiiiate inquiry is 

wheher lhe parties liavc so joiiied their propcrty, interests, skills and risks that for the p u i p s e  of 

the particular adveiiturc tlicir respective contributions have become as oiie and lhe commingled 

propcrty and interests of the partics have thereby bccii made subject to cadi of the associatcs on 

thc tnist and indiiceinent that cach woulcl act for their joint bencfjt , , ." ( s m  Sco/l v Rose~itlinl, 

97 Ci v 3 143, 2000 WL 1863542, $3, 2000 US. Disl. LEXIS 18275, at *9 [SDNY 20001 [%ii 

iridividual 'who has 110 proprietary intcrcst in a biisiiiess cxccpt to share profits as compensation 

lor scrviccs is not a partner or a joint venturcr' "I gzmtirig Impus!ato v De Girulamo, 11 7 Misc 

2d 786,459 NYS2d 5 12, 5 14-1 5 [Supreme Court, New York County 19833, Q d ,  95 AD2cl 845, 

464 NYS2d 382 [2d Dept 1983'1). 'I'hus, the iiziliciL~ of partnership may be foimd where there is: 

( I )  joint control over tlic cntcrprise, (2) profit splitting, and (3) loss sharing (Zito v Fischbeirr 

Badillo Wugn~r IIwdiiig, I 1 Misc 3d 71 3, 809 NYS2d 444, 20061 citijiy Prince v O'Urieri, 256 

AD2d 208 [ 1st Dept 19981; see rilso, Rlatistein v Lrizor Rol-ck & Mcrisrh, 161 AD2d 507, 55s 

NYS2d 776 [ 1 st Dept 19901). Thc existence of all three eleinciits is esseiitial to tjnding the 
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cxisteiice o r  a partiiersliip ( I d ) ,  Likcwisc, among thc indicia of a joint venlure are tlic intciition 

of tlic partics and acts manifcsting their intenl to be associated as -joint vciitiircrs, such as sharing 

of profils md losses, a id  ownership ofpartiicrship assets (sce Broclshy v Stcitllrri, 138 AD2d 662, 

663, 526 NYS2d 478 [ Ic1881). 

The issuc of whether a partilership cxists i s  gcncrally a question of fact (Olson v 

Sinitlitoiurz Mw'icd Spct-idists, 1 97 AD2d 564, 602 NYS2d 649), wlicrc there are sufficient 

iiiclrcra of such a relationship to prcscnt a juty question a s  lo whether the rclationship between the 

partics as dcfincd by the shareholders' agccmcnt constituted a partnership ( S C E  Bunriru v 

Grcenhcrg, 250 AD2d 237, 682 NYS2d 174 [ 19981). Further, a partnership niay be oral (Missail 

v L~c~hoe/zfi.fr/, 95 AD2d 198, 465 NYS2d 706 [ 1" Dept 19831). Howcvcr, thc rccord fids to 

indicate that the parties herein agl-ccd to the essential elements of a partnership. 

Nolwitlistanding the fact that pliiintilf shared ofiice space with Lrby, therc is no indicatioii 

that plainti Kcxcrciscd joint control with hby ovcr the day-to-day operatioils of Irby's office ( ( j :  

Bweck 17 Mqirr, 222 AD2d 243, 635 NYS2d 15 [ 1" Dcpt 19951 citing Grcrribcrg v Ladmd>ir,  

200 AD2d 465, Iv denied 83 NY2d 757; Blrmstciti v Lrrznr Borrk & M c t d l ,  161 AD2d 507, 

508). 

Nor is thcrc any indication that the partics cvcr reached an agrccliicnt, cither in writing or 

orally, to share losses and profits, an essential element to establishing a partnership. 

While the drd t  pai-tncrship agreeniciit tcnds to show that a partncrsliip may have been 

contemplated, this agreement contains 110 agreenient to the essential clcnients of a pal-lnership, 

i . ~ .  , profits and losses. Further, by plaintifTs own dcposilion lestimoiiy, thc parties had not 

reached an agreement on such tenus. In fact, plaintifk's own deposition testimony establishes 
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that hc and Irhy iicvcr discusscd what would occur in the event ora  loss, or how any profits 

would be shared between the two. 

Furthcrnmorc, the I b r m s  containing lhe names of lhe plainti K, Trby and Trby’s wife, used a1 

the streel fairs and the office caleiidar showing plaintiff” and lrby’s office visits at Trby’s officc 

may establish an associatioil m o n g  the lhree, but do not establish a partnership, in the abseiicc of 

any indication to share in the profits and losscs of their association. 

Also, that plainti I’f cxpcridcd slims lo finance aiid markct thc slreel Fdirs dues nol iiidicntc 

that thc partics intended to establish partnership or joint enteiyrise. Tlic dcposition of the partics 

and the submissions lail to indicate that Irby agreed to s l i m  in any of these expcnscs. Insleacl, 

the record indicates that i n  exchange rot- pcrniitting lrby to use the iiiobilc unit and participatc at 

the street fairs in New York, plaintiff was allowed lo use Irby’s Ncw York office, and that the 

partics gcncratcd and billed lheir own clients separate and apart Iron1 cach other at lrby’s office. 

Based upon the depositioii testimony of the partics and Irby’s prior partncrship experience 

with his wifc, no reasonable juror could conclude that Trby intended lo enter into a fiduciary 

rclationship with plaintill, or evcn that plaintilf bclicvcd /rhy intended to cntcr into such a 

relationship (Kids C‘loz, fm-. v OJficial!y For Kids, hc., 320 F.Siipp.2d 164 LSDNY 20041). 

I t  has been staled that “Many coinpaiiies scck to cooperate with c x h  other and rcach 

agreemeiits to implcrnent such coopcration. However, most of these agreeiiicnts do not create 

[partiicrships]” (North Am. Ktiilting Mills, fur,, 2000 WL 12W608, ‘2, 2000 U.S. Llist. LEXIS 

13 139, at * 5 ) .  A i i d o g ~ ~ l y ,  the arrangciiient between plaintiff and lrby for sharcd use of the 

iiiobile unit  at street fiiirs, in exchange for plaintiri‘s iisc of Irby’s smallcr oflicc, does not amount 

to a pal-tnersliip. 
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Altliougli the rccorcl is iiiicleai- coiiceniing the piirpose ofthe filing of “Umversily Place 

Cliiropmclic 61r Associates, LLP” oii Septeiiiber 2, 2002 with the Secretary o r  State, this name 

docs not appcar on any oftlic fbriiis created by plaintiff in  connection with the slreet hairs, on aiiy 

01. the documents submitted by plainti Ff, and is insuflicicnt to ovcrconie the uncoiilesled f x t  lliat 

the parties iicvcr agrccd to share in thc profits and losses of the pirportcd partnership. Notably, 

the dralt partnership agrcciiieiit also omits the pcrccntagcs to bc assigned to cach parly for 

capital, and is silent of (he issue orsharing i n  the profits and losscs of thc cntciprise. 

Based on the foregoing, it is hereby 

ORDERED that thc motion by defendants for suiiiiiiary jLdgll7cnt dimissing the 

coiiiplaiiil o r  thc: plainti fl‘is grantcd, and the coiiiplainl is dismissed. And i t  i s  hirtlicr 

ORDERED that defendant serve a copy of this ordcr with riotice of enliy upon all partics 

witliiii 20 days of cntry. And it is further 

ORDERED that the Clerk may eriler jiidgrneiit accordingly. 

This corisliliiles the decision and ordcr of the Court. 

Dated: April 10,  2008 

HON. CAROL EDMEAD 
&% / I  
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