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Plaintiff, 

-. a g a i n s t  - 

1885-93 7TH AVENUE HDFC and JOHN DOE 
and/or  JANE D O E ,  

DECISION/ORDER 
l n d e x  N o .  116963/05 
Motion Sey. N o .  0 0 3  

In or about  June 2 0 0 3 ,  p l a i n t i f f  Melissa Hall  and defendant  

1885-93 7th Avenue HDFC en te red  i n t o  a c o n t r a c t ,  by whi.ch p l a i n t i f f  

w a s  t o  purchase apartment 2B i n  t h e  coopera t ive  b u i l d i n g  owned by 

t.he defendant  a t  1 8 9 3  '7th Avenue, New York, N e w  Y o r k .  P l a i n t i f f  

c la ims t h a t  she w a s  t o l d  by Llie Coop's board members t h a t  she 

should apply  f o r  a mortgage w i t h  Homesteaders Federa l  Cred i t  Union 

because i t  was f a m i l i a r  with HDFC's, such as de fendan t .  However, 

p l a i n t i f f  c la ims  she was unable to o b t a i n  f inancirig because 

defendant  f a i l e d  t o  provide h e r  w i t - l i  f i n a n c i a l  s t a t emen t s  and/or  

docurrientat-ion i n d i c a t i n g  t h a t  i t  had p a i d  the  applicab1.e r e a l  

e s t a t e  taxes  

Paragraph 24.1 of t h e  Contract  s p e c i f i c a l l y  provides  t h a t  

" [ t l  he P a r t i e s  s h a l l  each cooperate  w i t : l i  the other, t h e  Cur-por.ahinn 

and P u r c h a s e r ' s  I n s t i t u t i o n a l  Lender and t i t l e  company, i f  any, and 

o b t a i n ,  execute  arid d e l i v e r  such  documents a s  a r e  reasonably 

necessary  t o  consummate t h i s  s a l e  - 
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P l a i n t  if E I s i r i i  t ial Complaint sought a j udgrnent : ( a )  en j oiri ir iy 

def eridant from conveying t h e  apartment t o  John Doe and/or Jane Doe 

o r  any third p a r t y ;  ( b )  d i r e c t i n g  defendant: t o  provide  p l a i n t i f f  

w i . t l - 1  a financial st-at-ement and/or  s ta tements  of proof of payrnenL of 

t a x e s ;  ( c )  i n  t h e  event t h a t  t h e  apartment had been conveyed t o  

John Doe/Jane Doe o r  any t.liird p a r t y ,  a judgment setting a s i d e  s a i d  

conveyance; ( d )  i n  t h e  a l t e r n a t i v e ,  rnoney damages equal to tlie 

d i f f e r e n c e  between t h e  sales p r i c e  under  the Contract  arid the 

rnarket p r i c e  of t h e  apar tment;  and ( e )  awarding a t t o r n e y s  I fees arid 

t h e  c o s t s  and disbursements  of t h i s  a c t i o n .  

Defendant moved t o  d ismiss  t h e  Complaint arid f o r  a d e c l a r a t o r y  

judgment d i r e c t i n g  the r-elcasc of t he  c o n t r a c t  d e p o s i t  i n  t h e  

amount of $ 9  , 000. 0 0  c u r r e n t l y  being he ld  i n  escrow t o  tlie deferiddrit 

as l i q u i d a t e d  damages. 

B y  Decis ion/Order  da ted  August 1, 2006, t h i s  Court denied the 

motion f i n d i n g  “ t h a t  t h e r e  a r e  issues of f a c t  as to what: document:s 

e x i s t  and/or which documenCs t h e  defendant  could reasonably be 

expec ted  t o  p rov ide  t o  p l a i n t i f f  i n  accordance with i t s  obligatiori:; 

under t h e  Con t rac t ,  arid a s  t o  whether p l a i n t i f f ’ s  f a i l u r e  t o  

perform under t h e  Cont.ract w a s  solely t h e  result of de fendan t ’ s  own 

breach of its o b l i y a t i - o n s  under t h e  Con t rac t .  I‘ 
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However-, def eridarit r i o w  admits t h a t  i t  d i d  not: p rev ious ly  

main ta in  such document-s and records , arid claims to still be working 

w i t h  i t s  accountant  to prepare s u c h  records  - AlLhouqh p l a i n t i f f  

admit ted a t  h e r  depos i t i on  t h a t  she w a s  t o l d  b e f o r e  she s igned  the 

Coritr-act “ t h a t  t h e  f i n a n c i a l  staterrients were beiriy worked on, ‘ I  she 

claims she  “had no reason t o  b e l i e v e  t.hey wouldn’t  be produced .”  111 

f a c t ,  a Legal Assistant for t h e  defcndant’s prior a t t o r n e y s  

n o t i f i e d  p l a i n t i f f ’ s  counsel by letter dated  August 7 ,  2 0 0 3  “ thaL 

t h e  f inar ic ia i  s t a t emen t s  w i l l  fo l low shortly. 

P l a i n t i f f  c la ims t h a t  betwccri June 2 0 0 3  and t h e  summer of 

2 0 0 5 ,  she  con tac t ed  deferidarit’ s 1-epresenta t ives  on a monthly basis 

t o  i n q u i r e  about t h e  s t a t u s  of t h e  f i n a n c i a l  reports, and w a s  t o l d  

on each occasiori t h a t  t.hey wer-e being prepared  and wer-e 

for thcoming.  This  a c t i o n  w a s  commenced i n  December 2 0 0 5  a f t e r  

p l a i n t i f f  l e a r n e d  t h a t  the Coop w a s  cons ide r ing  s e l l i n g  t h e  

apartment t o  a t h i r d  party. 

F l a i r i t i f f  c la ims t h a t  “ [w] hen i t  became clear- during t h i s  

act i .on t h a t  t h e  defendant  would o r  could riot p rovide  t h e  f inancl ia l  

s t a t emen t s  , I t r i e d  a d i f f e r e n t  approach”,  and t h u s  ob ta ined  furicls 

from ano the r  source i n  o r  about May 2 0 0 7 .  Her a t t o r n e y s  t.heri s e n t  

a l e t t e r  da t ed  May 2 1 ,  2 0 0 7  t o  defendant. and its a t t o r n e y s  
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indicating that she was ‘\ready willing and able to tender 

performance u n d e r  the Cor-itrac1:” with “TIME BEING OF THE ESSENCE. ” 

Counsel Eui- ther  stated that. 

In the event t:hat the Seller does not perfoi-in its 
obligations under  the Contract by conveyiriy the  shar-cs 
and t h e  lease to the Apartment on June 2 G ,  2007, in such 
event the Seller sha l l  be in breach of the Contract and 
sha l l  be deemed in default and the Buyer will either 
commence or continue prosecution of an action f o r  
specific performance in which the Buyer will seek an 
order or judgment directing that the Seller convey the 
shares and lease f u r  the Apartment to her. 

By l e t t e r  dated May 2.1, 2007, defendant‘s counsel wrote to 

plaintiff’s counsel stating that tficy considered Lhc Contract 

terminated f o r  well over a year as a result of plaintiff’s default, 

as indicated in a l e t t i e r  to plaintiff’s counsel dated February 2, 

2006. 

Pursuant to SLipulation dated July 5, 2007, plaintiff then 

served an Atnended Complaint seeking a judgment y r a n t i n g  specific 

pes-f omiance arid directing the def eridant to convey the shares t o  

h e r ,  or, in the alternative, granting money damagcs, att-orneys’ 

fees arid the costs and disbursements of this action. 

P l a i n t - i f f  now rrioves Lor an order: (i) pursuant to CPLK 5 

3212 (a) gr-anting summary j udgmeiit in its favor; (ii) pursuant :  Lo 
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C P L R  § 3 2 3  1 (b) dismi.ssing t h e  a f f i r m a t i v e  defenses  i n  d e f f n d a n t ’ s  

answer; and ( i i i )  s e t t i n g  tjie act ior i  down f o r  a hear ing  on 

a t  torrieys fees . 

P l a i n t i f f  a rgues  t h a t  a )  she d i d  riot f a i l  to perform under the  

Contract. because t h e  defenclarit preveIiLed her- from c l o s i n g  by riot 

p rovid ing  the f i n a n c i a l  s ta tements  rieeded b y  t h e  potent. ia1 l.ender-; 

b )  t h e  February 2 ,  2 0 0 6  l e t t e r  d i d  not  meet t h e  requirements  of a 

t i m e  of the essence  l e t t e r  arid, t h e r e f o r e ,  shc  was not properly 

placed  in d e f a u l t  and t h e  Contract  was riot v a l i d l y  te rmina ted  (.r;ee, 

ADC Oranqe, Inc-.--v. C0vot.e A C E S ,  7 N.Y.3d 4 8 4  [20061 ) and c) she 

n o t i f i e d  t h e  defendant  on May 2 1 ,  2 0 0 7  t h a t  she w a s  ready w i l l i r i y  

and able  t o  perform and t h e  Coop d e f a u l t e d  by r e f u s i n g  t o  close. 

Def eridarit opposes t h e  motion arid cross-moves f o r  summary 

judgment. d i smis s ing  the Amended Complaint in i , t s  e l - i t i re ly  aiid 

awardj.ng def eridarit l i q u i d a t c d  damages. 

The elements  of a cause of action f o r  s p e c i f i c  
performance of a c o n t r a c t  a r e  that  t h e  p l a i n t i f f  
s u b s t a n t i a l l y  performed i t s  c o n t r a c t u a l  o b l i g a t i o n s  and  
was w i l l i n g  arid a b l e  t o  perform i t s  r-emaiiii.nFj 
o b l i g a t i o n s ,  t h a t  deferidant was able t o  convey t h e  
p r o p e r t y ,  and t h a t  t h e r e  w a s  rio adequate remedy a t  law 
( c i t a t i o n  o m i t t e d ) .  

* * *  

Genera l ly ,  t h e  e q u i t a b l e  remedy of s p e c i f i c  performance 
is routj .ne1y awarded i n  c o n t r a c t  a c t i o n s  i i ivolving r e a l  
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property, on the  premise t h a t  each parcel of r e a l  
pr-operty i s  unique (ci.tat.i(.:):i mnittc-cl) . ‘l’he court h a s  
d i s c r - e t i o n  t o  deny such r e l i e 1  ”as e q u i t y  and j u s t i . c e  
seem t o  demand i n  t he  l i g h t  3f t h e  circurnstanccs of each 
case” ( c i t a t i o n  omi t ted)  , arid t h e  a v a i l a b l e  e q u i t a b l e  
defenses  inc lude  s e r i o u s  u n f a i r n e s s  , undue ha rdsh ip  , and 
l a c h e s ,  o r  unreasonable p r e j u d i c i a l  de l ay  ( c i t a t i r m  
o m i t t e d ) .  But, “ t h e  c o u r t ’ s  d i s c r e t i o n  t o  g r a n t  or deny 
s p e c i f i c  performance of a c o n t r a c t  f o r  t h e  s a l e  of realty 
is not  un l imi t ed ;  un le s s  the c o u r t  f i n d s  t.hat g r a n t i n g  a 
decree  of s p e c i f i c  performance would be a drastic o r  
harsh remedy, or work injust-ice, the cour t  must direct 
s p e c i f i c  perforniarice” ( c i t a t i o n  omi t ted)  . 

EMF General Cont rac t inq  Corp. v .  Bisbce, 6 A.D.3d 45, 5L.52 (1st 

Dep‘t 2004) , Iv d e n i e d  3 N.Y.3d G O 7  (2004). 

“ I t  i s  fundamental t h a t  where a cor1trac:t t o r  t h e  sale of r e a l  

property f a i l s  t o  des igna te  a. c l o s i n g  d a t e ,  t h e  c o u r t  w i l l  cons t rue  

the c o n t r a c t  t o  r e q u i r e  t h a t  t h e  c l o s i n g  be held wi th in  a 

reasonable t i m e  ( c i t a t i o n s  omi t t ed )  . / /  Lieberman Props. v .  

Brauns te in ,  1 3 4  A.D.2d 5 5 ,  59  (2nd Dep’t  1987). Thus, “[a] p a r t y  

who seeks  s p e c i f i c  perfor-rnance mus t  prove that. he has s u b s t a n t i a l l y  

performed h i s  obligations wi th in  t h e  time s p e c i f i e d  i n  t h e  contract 

o r  w i t h i n  a reasonable  t i t n c  t h e r e a f t e r  and that he i s  ready,  

willing and a b l e  t o  perform those  o b l i g a t i o n s  no t  y e t  performed 

( c i t - a t i o n  omit ted)  - ”  Id a t  G O .  

In t h e  i n s t a n t  case ,  defendant argue:; tl-iatr p l a i n t i f f  d e f a u l t e d  

as  a m a t t e r  of l a w  by failing t o  perform under t h e  c o n t r a c t  w i t h i n  

a reasonable  p e r i o d  of time and t h a t  i t  has been p re jud iced  as a 
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result of t h e  d e l a y  because no maintenance has  been p a i d  on the 

u n i t  whicli has remained vacant  dui-ing t h i s  e n t i r e  p e r i o d .  a, ?,8 

P r o p s . ,  I n c .  v .  A k l e h  Rea1t.y C o r p .  2 2  A.D.3d 4 3 2  (1st. Uep’t 200.5) I 

Iv d e z i i e d  G N.Y.3d 7 1 4  (2006)’ in which t h e  Appe l l a t e  D iv i s ion ,  

F i r s t  Department h e l d  t h a t  t h e  “ p l a i n t i f f  d i d  not  meet i t s  burden 

t o  demonstrate  t h a t  i t  was, w i th in  a reasonable t ime a f t e r  t h e  noli- 

t:iriie of the essence  c l o s i n g  d a t e ,  ready, w i l l i n g  and a b l e  t o  t-endcr 

perforrriarice of i t s  ob l iga t . i ons  a s  purchaser  under t h e  p a r t i e s ’  r e a l  

estate c o n t r a c t ”  , s i n c e  ‘\ [p] l a i n t i f  f f a i l e d  t o  demonstrate  u r i t . i l  

some f o u r  years  subsequent t o  t h e  original closing d a t e  t h a t  i t  was 

f i n a n c i a l l y  ab le  t o  c l o s e . ”  

Here,  however, p l a i n t i f f ’  Y f a i l u r e  t o  o b t a i n  the financ:iny was 

caused not  by unreasonable  prejudicial delay on t h e  p a r t  of t he  

p l a i n t i f f ;  rather, the de lay  was t h e  r e s u l t  of defendant’s own 

f a i l u r e  t o  provide  p l a i n t i f f  w i . t h  t h e  f j .nanc ia1  documents sought. by 

the mortgage lender, as w e l l  a s  de fendan t ’ s  l a c k  of car-idol-- a:; t o  

when said document-s would be produced .  

Accordingly,  based on the papers  submi t ted  and t h e  oral 

argument h e l d  on t-he record or1 Febx-uar-y 1 3  , 2 0 0 8 ,  t h i s  Court f i n d s  

that p l a i n t i f f  d i d  not  d e f a u l t  as a ma t t c r  of l a w  arid that: 

dcfendant  has f a i l e d  t o  demonstrate  that .  t h e  g r a n t i n g  of specific 

performance “‘would cause unreasonable  hardship o r  i n j u s t . i c e ’  
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(citations omi t t ed )  . ' I  Cheernarilail .J. Toolsee, 17 A . D . 3 d  3 9 2 ,  3 9 3  

(2nd Dep' t  2005). 

However, p l a i n t i f f  has n ~ t :  ::;l-iowxi t h a t  she i s  e n t i t l e d  L o  

a t t o r n e y s '  fees under Paragraph 1 3 .  3 of t h e  Cont rac t  o f  Sale, w h i c h  

does not  apply  t o  the f a c t s  p re sen ted  i n  t h i s  case. 

P l a i n t i f f ' s  motion f o r  sumnary judgment t o  t h e  e x t e n t  of 

granting h e r  s p c c i f  ic performance and dismissing defendant s 

affirmative defenses  i s ,  t h e r e f o r e ,  granted and defendant's c ross -  

motion f o r  summary judcjinent i s  denied .  That p o r t i o n  of plaintiff's 

motion seeking summary judgment on h e r  second cause of  a c t i o n  f o r  

a t t o r n e y s '  fees  i s  a l s o  denied .  

S e t t l e  Order .  

, /  
Dated: April ,,4Li , 2008 

J . S . C .  
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