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SUPREME COURT OF THE STATE OF NEW YORK 
C'OIJN'I'Y O F  NEW YORK : IAS PART 49 

GOLDMAN SAC1 IS MORTGAGE COMPANY, 

Plaintiff, 

-against- 

NA'I'IXIS IIKAI, ES'I'ATT: CAPITAI,  INC., 
f/k/a IXTS REAL ESTATE CAPITAL INC., 

Dekndant. 
-II---_--___________--------------------------------------------------- 

Herman Cahn, J.: 

Dekndant moves to dismiss the complaint, CPLR 

This is a dispute over whether the dekndant, a 
.I 

rnortgagc loans owiicd by plaintiff and failed to pay plaintiff for them, or whether defendant 

properly purcliascd thcse mortgages by wiring I'unds to another party, which plainlily claims did 

not own thc inortgage loans. The parties dispute whcther bailiiiciit lcttcrs issucd to a custodian of 

both parties regarding the loans bind defendant to tlicir tcrins requiring a spccificd method of 

payiiiciit lo an account designated by plaintiff, or wlictlicr defendant was a Iiolder in due course 

without actual knowlcdgc of plaititiff's interest in the loans. 

BACKGKO IJ N I) 

Plaintiff Goldman Saclis Mortgagc Company (GSMC) is engaged, inter alia, in the 

business ol' purchasing or financing thc purchase of mortgages (Compl., 7 4). Delkndanl Natixis 

Real Estatc Capital, Inc. (Natixis) is in the business of purchasing and sccuritizing pools of 

mortgage loans (d, 7 5) .  

GSMC is involved in the rcsidcntial warcliouse lending industry in which it provides 
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~innncing to entitics that originate or liind residential inortgage loans (l’rcisano 10/30/07 Aff., 11 

3). GSMC would purchase niortgage loans and either retain them for the income thcy gencraled 

or bundle them into portfolios in connection with sccuritizations and/or sales lo other parties 

(d). As is typical for warehousc lenders, the responsibility Ibr  riiaintaiiiiiig the l k s  or  the 

collateral docuiiienls for tlic residential mortgage loans it fiiiariced was outsourced to third-party 

enti ties called “custodians” (& 7 4),  ‘I’here arc four or five well-known custodiaiis in the 

industry, including Deulsche Bank National Trust Coinpany (Dcutschc Hank), the cuslodian for 

the transactions at issue in this action (d, 11 5 ) .  Because tlicrc are iiiore warehouse lenders than 

custodians, it is iiot uIicoInnioii for the same custodian to serve niultiplc parties (d). 

When a potential purchaser is intercsted in purchasiiig a residential rnorlgage loan, tlic 

standard praclice is for the purchaser to conduct a due diligence review by rcvicwiiig the 

collateral documents for the loan (d, 11 6). Thus, the warchouse lender, which owns or has a 

security inlercst in the mortgage, will arrange for its custodian to deliver the original documents 

to the potential piirchaser or  to tlic purchaser’s custodian as its agcnt (A, 7 7). As is customary 

in the industiy, the documeiils are dclivcred pursuant to the terms and conditions set fbrlh in a 

“hai Ice letter,” which idciatilks the party that owns tlic sccurily iritcrcst in the loan, how that 

intcrest should be released, provides a iiiethod to rctum the documents i l  h e  purchaser decides 

not to go forward with the purchase and specifics instructions to advise h e  purchascr whcrc to 

send the purchasc price il‘ it dccides to purchase the loan (d). These bailcc letters are standard 

practicc in the warehouse lending industry to prcserve the lender’s rights in tlic original collateral 

and arc iiccessary hccause the underlying mortgages make 110 r ehence  to tlic warchousc Icnder-s 

that possess ail inlercst i n  the loans (d, 17 8-91, ‘ 1 ’ 1 1 ~  standard practice in the industry is not to 
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require ii countersignaturc on the bailee Icttcr by the potenlial purchaser, and that acceptancc of 

the collateral documents constituted assciit to the tcrms 01- the bailee letter, Lis stated in the bailee 

lrttcrs at issue (d, 7 10; see Preisano ASK, Exh. A). 

GSMC acquired the mortgage loans at issue on various dates firom New Century 

Warchouse Corporation d/b/a Access Lending through a repurchase agreenienl under which, in 

exchange h r  tinancing provided by GSMC.?, Access sold the mortgage loans to GSMC (l’reisano 

All-., 7 1 I ) .  Acccss had acquired the mortgage loans from thc originator, Maxim Mortgage Corp. 

(Maxim) (A). 
In February and March of 2007, Natixis expresscd interest i n  purchasing the 38 mortgage 

loans at issue (owned by GSMC), aiid sought to conduct due diligencc by reviewing the original 

noles and mortgage loan documentation (Morlgage Loan Documents) (Compl., 11 6; Preisano 

AK,  7 12). GSMC’s custodian, Deutsche Bank, providcd the Mortgage Loan Documcnts to 

Natixis’ custodian, also Dcutsche Bank, pursuant to a bailcc leller for cach mortgage loan (the 

nailee Lctters) (Compl., 7 6). The Bailee Lcttcrs required Deulsche Hank, as Natixis’s custodian, 

to hold the Mortgagc Loan Documents in trust until Natixis either purchascd the underlying 

mortgage loan or, upon GSMC’s rcquest, rcturiied lhc Mortgage I ~ a n  [locuments to GSMC or 

its custodian (id.; scc Co~npl., Ex11 A; Preisano Aff.. Exhs. A-C). 

Spcciikally, each I3ailee Lcttcr provided that Natixis’s custodian, Deutschc I3ank, agrccd 

that the Investor (Nalixis) would: (i)  hold in trust, as bailee for GSMC, the Mortgage I m n  

Documenls, until its str-itus as bailee was termiiiated as sct forth thercin; (i i)  not release or delivcr, 

or authorize the release or delivery of any of the Mortgage I,oan Documents to the applicable 

Seller (New Century Mortgage Corp. and Access) or any other person or lake any other action 
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with respecl to the Mortgagc 1,oan Documents which would jeopardize GSMC’s sccurity intcrcst 

in tlic underlying mortgage loans; ( i i i )  remit the Pirrchase Amount, as that tenn is defined in each 

13ailee Lcttcl-, only to GSMC’s account ;IS set forth in each Bailcc 1 &er; and (iv) rcturn thc 

Mortgagc Loan Documenls imiiicdiately to GSMC’s custodian upon receipt of a written reqiiest 

froin GSMC (Compl., 11 7, Gxh. A). Each Bailcc Letter stales that GSMC’s iiitercst in the 

imderlying mortg,ragc loan is released, and the Investor’s (Natixis’s) responsibilitics arc 

terminated upon Natixis’s irrevocable payment to GSMC 01 the I-’urchase A,mount as defined in 

tlic Bailee Lcttcr (Compl., 11 8). Further, cach Bailee Ixttcr provides that all payments sl~all be 

remitted via federal funds wired to a specilic GSMC bank account (Compl., Gxh. A). The Bailee 

1,ctters provided that if tlic Investor rciiiits the payment to “any other entity or Person,” GSMC 

will not consider the purchase amount to have bccii paid, and will not release its security iiitcrcsts 

or terniiiiate thc rcspunsi bilities of ihc Investor as bailee (A). Natixis’s name does not actually 

appcar on the b i k e  I etters. 

Natixis claims that on March 9, 2007, it purchased 7 I mortgage loans from Maxim 

Mortgagc C‘orp., an originator o l  sub-prime mortgagc loans, for $14.6 million, pursuant to a 

Mortgagc Loan Purchase Agreement (Zakes 9/13/07 A K ,  Exh. M). It asserts that it paid the 

pirrchasc price dircctly to the warehousc lenders of Maxini Mortgage C‘orp. (g Lakcs Ail-., 

Exhs. F, G), one ofwhich was Access, which i s  now in Chapter 1 1  bankruptcy (E Zakcs Aff., 

Eshs. .I, K). Natixis submits a Scciirity liclcase Certification issued by Access Lending to 

Nalixis on March 9, 2007 (Zakes Aff., Exh. I ) )  in which Access "relinquishes any and all right, 

title and interesl it inay have in all Morlgage 1,oans” dcscribed in ihc attached schedule pursuant 

to the Mortgagc I , ( m i  Pur-chase Agrcement between Natisis and Maxim Mortgage Clorp. It 
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claiiiis tlial its purcliase included the 38 mortgages at issue here, and that it liilly paid {or those 

mol-tgages. 

On April 5- 2007, GSMC:, tllrougli its custodian, 13cutsche Bank, issued to Nalixis, 

through its custudian, also 1)cutsclie Batik, a follow-up letter lor each of the mortgage luaiis that 

had been sent to Natixis as bailce (Bailcc Iollow-up 1,ctter). Each Bailee Follow-up Letter states 

that Nativis had received the Mortgage 1,oaii Documents, and had them for more than 45 days 

without purchasing tlic morlgagc loans (c‘oinpl., Exh. B). The letters requested thc bailee to 

‘‘1 klindly alert us to your decision to purchase thc Mortgage Loans or return the Mortgage Filcs 

to our attcrition at your earliest coiiveniciice” (d). Natixis neither purchased thc mortgage loans 

by remitting payinelit as set forth in the Bailee Letter, nor returned the Mortgagc Loan 

Documents to GSMC (Conipl., ‘T[ 11). 

On April 6, 2007, in an e-mail rrom Deutsche Bank to Natixis, after this dispute arose, 

1)cutschc I3ank stated tliat it had acceptcd the Mortgage T,oaii Documcnts as bailce pursuant to 

the various Bailee Letters dated February 20, 2007 and, as referenced in that letter, as Custodian 

for GSMC (Prcisano Aff., Exh. D). llcutschc I3ank further statcd that it wodd coiitinue to hold 

the morigage loaiis until instructed by GSMC‘ that ils intcrest i i i  the loans has been fully released 

(id.). 

I’hc Actim: 

On July 18, 2007, GSMC coiiitiienccd this action asserting lwo ca~ises of action. Thc first 

is lor  breach ul the Railcc Lettcrs, bascd on Natixis’s failure to remit paynieiit or  return the 

Mortgage I ,oan Documents lor the underlying niortgagc loans. ‘fhe second s for convcrsion 

bascd on Nntixis’s claimed unauthori7cd domiriion ovcr the iiiortgage loans 
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Thc Motion: 

In moving to dismiss lhe complaint, Natixis asserts several grounds. First, it argues that 

tlic Bailcc Ixttcr is not LI valid contract. It points to the fact that it nevcr signed the Bailcc Letter, 

the Bailee Letter is missing terms such as lhe purchase price h r  the loans and that it lacks 

consideration. Second, Natixis urges that Deiitsche Bank did iiot have the autliority to enter into 

the Bailee Letter on behalf ofNatixis. It contends that its naiiic, or any iiidicatioii that Ileutsche 

Bank was acting on its behalf, does no1 appcar on the Bailee Tmcr. It further conlends that 

1)cutsclic Hank was acting beyond the scope of its authority in entering into the Bailee Letter on 

Natixis’s bchalf, subiiiitting its Custodial Agrecment with Ikutschc Hank as proof supporling 

this argument. It also asserls that the Bailee 1,ettcr is voidable because 13cutschc Hank had a 

conflict by acting as custodian for both GSMC and Natixis. Finally, il maintains lhat lhe contract 

was not breached because CjSMC’s designee, Access, was paid by .Natixis. 

With regard to the conversion claim, Natixis urges that it was a lioldcr in duc course, 

which dekats the claini. I t  argues that it had 110 actual knowledge of GSMC’s interesl in the 

loans, because tlic Ilailee Lelter makes no relerence to Natixis, tlic mortgage notes give no 

indication of‘ GSMCl’s interest, the Custodial Agreement and the ‘r‘rust licccipt fiom Deulsche 

Bank to Natixis indicates that Deutsche Bank would be a custodian cxclusivcly for Natixis, aiid 

the Security Release fiom Access fails to provide any notice of GSMC’s interest. 

In opposition, GSMC‘ argues thal thc Bailee I ,cttcrs arc cnforccable. It maintains that thc 

Bailee Letters did not require ;1 countcrsignaturc to be elkctive, because Nalixis’s cond11ct in 

irccepting tlic Mortgage I,oan 1)ocumcnts indicated its acceptance to the bailment contract, and 

h e  industry cusloni and practice is that bailee letters do not require countersignature. GSMC: 
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asserls that Deutsche Bank’s condiict in  accepting the terms of thc Railcu Tdters, which it had 

donc with prior bailec letters, in not rejecting those letters, and in conlirming to Natixis, in an 

April 6, 2007 e-mail, that it was liolding the Mortgage Loan Docullleiits as bailee pursuant to the 

h i l e e  Letters, support its claim. Further, Natixis’s coiiduct i n  receiving the Mortgage Loan 

Oocumcnts starting around Febriiary 20, 2007, and using them to conduct due diligcncc, 

indicates its acccptnnce o f  tlie terms of thc Thilee Letters. GSMC assci-ts that all csscntial terms 

arc prcsent in the Bailee Letters. The lack of the purchase price iigure does not niake thc contract 

unenl‘orceablc, because the Bailee Lcttcr defines the blank number as “the full amount of all 

outstanding ‘I’ransactions (as defined in thc Repurchase Agreement) in respect of the Mortgage 

Loans” (Compl., Exh. A at 2). In addition, Natixis h e w  who the “Originator” of the loan was, 

and could dcterinine the purcbasc price by reviewing thc Kcpurchase Agreement, so the lack of 

those ternis is irnmaterial to the bailment agreement. On the issue of considcration, GSMC 

asseits that the Coniplaiiit alleges considcration - in exchangc for Natixis’s promise to hold the 

Mortgage Loan I)ocuments in trust and coinply with terms of Hailcc Letters, GSMC delivered 

tlic documents so that Natixis could conduct its due diligcncc. 

With regard to Natixis’s argument that Deutsclic I3ank lacked aulhority to accepl the 

Bailcc I xtters, GSMC urges that Dcutsclic Bark did havc sucli autliority, as indicated in its 

Custodial Agreement with Natixis (Lakes Aft:, Exh. B, 5 2), which is consistent with the custom 

and practice in lhe industry, arid wilh Natixis’s prior practicc in permitting Deutsche Bank lo 

acccpt lhe ternis of previous bailee letters dclivcrcd 1-kr GSMC’s loans (Prcisario Aff,, 1171 19-20). 

This is furtlicr dernonstrated by Deutsclic I3ank’s C‘ertification and Trust Receipt letler dated 

March 9, 2007, in which i t  confirmed that i t  was acting as Ncilisis’s agent in holding tlic 
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Mortgagc 1,oan Ilocumciits, arid in an e-mail on April 6, 2007, in which Ileulsche Bank told 

Natixis that it was holding the Mortgage Loan Documents pursuant to tlic Bailee Letlers 

(Preisano Aff. 11 18, Exli. TI). In any event, Nalixis’s allegation of a lack of authority simply 

raises a fact issue which carmot be resolved 011 a motion to dismiss. GSMC‘ further argues that 

any conllict Dcutsclic Hank liad by acting as custodian for both sides of a transaction does not 

make the Bailee Letters void. Natixis’s breach, according to GSMC‘, is material - it failed lo 

wire the funds in payment for the purchasc of the mortgage loans in accordance with the 

instructions in the Hailcc Txttcrs, that is, to a specific account owned by GSMC. Finally, with 

rcspect to  the convcrsion claim, GSMC coiitciids that Natixis is riot a holder in duc course 

because, as alleged in thc Chiplaint, Natixis had actual noticc oIGSMCl’s interest i n  the 

mortgage loans by the dclivcry ol‘the Bailcc Ixtters lo Deutsclie Bank (Compl., 77 6, 17-1 8).  

If there are any deticicncies in its pleading, GSMC seeks lcave to replcad. 

DISCUSSION 

The rnolion lo dismiss is denied. 

011 21 C‘P1.K 321 1 motion to dismiss, the test is whether the proponent ofthc pleading has 

a claim, not just whether a claim is staled (see Leon v Martinez 84 NY2d 83, 87-88 [1994]). ‘I’hc 

plaintilt’s allegations must be accepted as truc, liberally construed and all‘ordcd tlic bendit of 

cvcry favorablc inl‘erence (d). Dismissal i s  warranted pursuant to CP1.R 321 1 (a) ( I  ) only illhe 

documcntary cvidence submilted “dcfiiiitivcly dispose[s] of thc clairn” (Demas v 325 West End 

Ave. Corp., 127 AD2d 476,477 1.1’’ Dept 19871; 

14 AD3d 1 11“ Ikp t  20041), or “conclusively establislics a defense to the asserted claims as a 

matter of law” (1,coii v Martinez, 84 NY2d at 88; set: also Fast ’[’rack Fuiidiiifi C O I - ~ .  v Pcrrone, 

150 Broadway N.Y. Assocs., L.1’. v Bodncr, 
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19 AD3d 362 [ Id  Dept ZOOS]). GSMC has claiiiis [or breach of contract and conversion, and the 

documentary cvidcricc docs iiot delinitivcly dispose of thcsc claims or cstablish Natixis's deknsc 

as a Illatler of law. 

'1 tic first cause of action is lor brcacli of the bailment agreement set forth in the Bailee 

Letters. 1 o state a clairn for breach oi'conlract, a plaintiff inust allege an enforceable contract, 

pcrforniance by thc plaiiitif1"l'and a breach by the del'endant. As tlic party seeking lo enlorce the 

coiitrac1, thc plaintiff has tlic burden of pleading that a binding contract was entcrcd into and to 

prove the terms ofthe contract (Allied Sheet Metal Works, Inc. v Kerby Saunders, Inc., 206 

AD2d 166, 169 11" Dept 1994J; see also C'ronian v Wacholder, 2 AD3d 140 [l" Dept 20031). 

A bailment may be created by gcneral business usage or accepled trade practiccs (E 

I'iriplate Purchasing Corp. v Tutcur & Co., I O  NY2d 410 [ 19hl]) ,  or by contract, as in the instant 

case. hi contracts of bailment, the bailor relinquishes exclusive possession, control and dominion 

over the property to the bailee (see Pivar v Graduate School of Figurative Art o1'N.Y. Academy 

of Art, 290 A112d 212, 213 [ l "  Dept 20021; Martin v BriErs, 235 A112d 192 11"Dept 19971; 

also Lxventritt v Sothebv's, hc. ,  5 AD3d 225, 226 [ l "  Dept], Iv denied 3 NY3d 605 [2004]). 

1 Icrc, GSMC, ttic bailor, rcliiiquished exclusivc possession, control and doininion over the 

Mortgage 1,oari Documciits lo Deutschc Hank, as agent for Natixis, the bailee, pursuaiit to thc 

Bailee I xtters. Thc cxpress aiid implied terms of thc bailment contract determine the rights, 

dutics ant1 liabilitics as bctween the parties (s 9 New York Jur 2d, Bailnicnt 5 27). 

Contrary to Natixis's contention, Natixis's failure lo place its countersigiiaturc on thc 

13ailcc Letters docs iiot make them unciifc7rceable ;is a matter ol'law. 1 tic more fact that i1 party 

to a contracl has iiot sigiicd it, does not make an agrecnicnt unenfbrceablc, pai-ticularly if the 

? 
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party has acceptcd thc written agrcciiiciit and has acted upon it (s Ncwburwr v Arnerican Sur. 

‘1 C:o 242 NY 134, 143 [ 19261). Moreover, it is not essential in a bailineiil relationship that the 

bailee expressly accept tlic guods. The acceptance may be implied from thc circurnstances (see 

Ani Jiir 2d Ektilmenis S 48). According lo GSMC’s allcgations, Natixis accepled the agreement 

through its agent, Deutschc Balk, and took posscssioii of tlie Mortgage Loans Documents to 

coilduct its due diligence in anticipation of purchasing the mortgage loans. ‘I’he Hailee Letters 

lheimelves provide that they become cffcctive “[bly taking physical possession of this letter, lhe 

Mortgage 1,oan Ihcumentation and the other Loan Documents” (Compl., Exh. A). In addition, 

GSMC has presented proof that tlic industry custom arid practicc is that bailee letters do riot 

rcquirc a countersignature (E Preisano Aff., 11 10). ‘I’his is not a case where the partics indicated 

in thc docunients [hat thcy did not intend to be bound until the agreenicnts were signed (cf. 

Schcck v Francis, 26 NY2d 466, 470 [1970]). 

Natixis’s argument that the Bailee Lcttcrs lacked consideration is also rejected. Bailment 

contracts are supportcd by sufiicient coilsideration where lhere is a transfer of possession of the 

property (set: Johnson v Ciumer, 149 AD2d 933 14‘h Dept], appeal denied 74 NY2d 609 [1989]). 

Here, a considcration for thc nailcc 1,etkrs was GSMC.’’s transfcr of possession of thc Mortgage 

Loan I )ocuments on tlic faith of Nalixis eitlier purcliasiiig tlie iiiortgage loans and paying for 

tlietii, or  redclivcriiig the Mortgagc 1,oan Documents. 

The Hailcc I .etlers arc enforceable nolwithslanding tlic lack of a term for the purchase 

price li)r the uiidcrlying mortgage loans. A contract is not iicccssari ly indefinite bccausc it fails 

to spccify a clollar ligurc for [he purchasc price, or loaves lixing that amount for [he future (sue 

Cobble Hill NursiriE Home, Inc. v I Icnry and Warren (:orp., 74 NY2d 475, 483 11 9891, 
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denied 498 US 816 [1990]). So long as llic parties have mimirested ail intent to be bound, a price 

term niay bc sufiiciently deiinite ii* it can be determined objectively without further expression by 

the parties (d). For example, where there is a method set forth in the agreement for deterniining 

the missing term, or it can bc asccrtaincd by reference to comiiicrcial practice or trade usagc, the 

price term is sufficiently d e h i t e  (Cobble Hill Nursinlr, Home, Inc. v Henry and Warren Clorp., 74 

N Y 2 d  at 483; scc also Metro-C;oldwvn-Mayer, Inc. v Scheider, 40 NY2d 1069 119761 [where 

oral agreement on substantially all csscntial t e rm,  and perforriiancc had begun with 

underslanding that agreeinent on unsettled matter would rollow, court finds and criforccs 

contract]). In any event, this is a bailment contract which obligated the hailcc lnvcstor to return 

the Mortgage 1,oaii Documents or rcniit the price for tliosc mortgages. The mortgages are listed 

in the attached schedule, and the price could be determined by reference to that schedule. This is 

sufficient for a claim for breach of a bailiiient agreeiiient. 

Natixis’s defense that the Bailee Letters hiled lo naiiie it specilkally as the "Investor," 

fails to dcfinitivcly dispose of the claim. Deutsche Hank actcd as Natixis’s agent, accepted the 

Mortgage Loan Documents, and Natixis took the Mortgage Loan Docuinciits from Deulsche 

Bank to review. It arguably came within the term “lnvcstor” used i i i  thc Hailee Letlers. 

Natixis’s contention that Ikutschc Hank actcd outside the scope of its agency, and did not 

have  apparent authority to enter into the bailment relationship, cannot be determined on this pre- 

aiiswcr triolion to dismiss. Exaiiiiiiation of the Clustodiul Agreement belweeii Dcutschc Hank and 

Natixis does not definitively dispose o1’GSMC’s claim that 13cutschc Hank had actual or 

apparent authority lo take possession of the Mortgage I ,om DOCLIIIICII~S as bailcc. ‘I’hc Custodial 

Agreement expressly authorized Ilcutschc Hank to act as Natixis’s custodian, and to accept 
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delivery of mortgage loan dociinients that Natixis was piircliasing ( Lakes Aff., Exh. B, 4 2). 

Without the authority to ircccpt tlic Bailee Ixtters, Deutsche Bank could not havc served as 

Natixis’s custodian (I’rcisano hff., 711[ 9- I O ) .  CiSMC has prescntcd prool‘oC the industry practicc 

that c? bailnicnt contract is made when loan documents are acceptcd by the potciitial purchaser, 

arid that Natixis had previously permitted 13cutsche Bank to accept the bailee lettcrs del ivcrod for 

GSMC’s loans (id., 711 19-20). This proof provides a basis lor GSMC to claim that Deutsche 

Bank had implied actual authority to enter into the Bailee Lettcrs (G Dark Bay 11ilI.~ Ltd. v 

hcquavella Galleries, lnc., 12 AD3d 21 1, 21 1-12 [l” Depl20041, Iv dcnied 4 NY3d 705 [20051 

[lor implicd aclual authority, plaintiff must show principal had some control over agent or some 

affiliation]). ‘l’hc provisioii in the Custodial Agreement that slates [hat, with I-cgard to the 

mortgage documents that come into 13cutsche Bank’s possession as custodian, Deutsche Bank is 

the custodian lor thc purchaser only, does not end the inquiry as to the scope of its agcncy. 

CiSMC has prcscuted proof that there arc only a Lour or five well-known custodians in the 

industry, and that it is not un~ommoii for h e m  to serve iniiltiplc parties in different capacities in 

rcsidential mortgage loan transactions (Prcisario Aff., 1[ 5 ) .  The issue of tlic scope olDeutsche 

Bank’s authority cailtlol bc rcsolved on thcse papers. 

With respect to whether Dcutsche Bank had the apparent authority to enter into tlic 13ailec 

Lctters, that issue is inhcrcntly a hctual oiic not appropriately detcriiiiiied 011 a pre-answcr, pre- 

discovcry dismissal motion (sec Arol I k v ,  C‘orp. v Whitman c!& Iiaiisoin, 215 AD2d 145, 146 [ 1”  

Ikp l  19951). “Essential lo the creation o f  apparent authority are words o r  conduct ol‘ the 

principal, communicated to a third party, that give rise to the appcarance and belief that thc agcnt 

posscsscs aulhority to enter into a transaction’’ (I-lallock v State of Ncw York, 64 NY2d 224, 231 
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119841). llere, GSMC allcges that Natixis had Deutsche Rank act as its custodian for similar 

mortgage transaclions with GSMC, and that Natixis had taken the Mortgage Loan Il)ocumenls 

froiii Deutschc Bank to conduct its review of  tlic CTSMC‘ loans at issue. This proof, at the least, 

requircs denial of dismissal based on thc dcfense of lack of apparent authority. 

GSMCl’s claim lor conversion similarly withstands dismissal. To state a claim lor 

conversion, thc plaintil‘l‘must asscrt that it owns or has h e  irnnicdiatc supcrior right of 

possession to pcrsonal properly, and that defendant exercised unauthorized dominion ovcr the 

property to the exclusion of the plaintifi’s rights (liepublic of Haiti v tluvalicr, 21 1 AIl2d 379, 

384 [ I s t  1)cpt 19951; Bankcrs ‘I’rust Co. v Cerrato, Sweency, Cohii, Stall1 & Vaccaro, 187 AIXd 

384, 385 11” Dcpt 19921). GSMC has allegcd tlic cleineiits of conversion, that is, Natixis’s 

wrongful taking of thc Mortgage Loan Docunicnts, to GSMC’s exclusion, and that GSMC had 

thc immediate, superior right to possession of them. 

Natixis’s defense that it was a holder in due coursc docs iiot warrant disiiiissal on this 

record. Rathcr, there appears to bc a factual issue as to Natixis’s hiowledge regarding GSMC’s 

claims to tlic Morlgage 1,oan Documents. ‘ihc ob-jcct of.. the holder in dire course doctrine is lo 

encourage and facilitate the rcady transaction of negotiablc instruincnts ( I  lartford Acc. blL liidcin. 

Co. v Amcrican Express (lo., 74 NY2d 153, 158-59 I IW91). Section 3-302 (1) or the New York 

LJnilorm Conmcrcial C‘odc dcfines a holder in due coursc as: “a holder who tnkcs the jnstrumeiit 

(a) for value; and (h) in  good h i l l i ;  and (c) without notice that it is ovcrduc or has hccn 

dishonorcd or of a n y  defciisc against or claim to it on the part o f  any person” (IJCC 6 3-302 11 1). 

Natixis argues that i t  is ii holder in due course of‘tlic iiiortgagc notes, pointing to the Trust 

Receipt it rcceived rro1-11 Deutsche Hank, certifying that 13cutschc Hank was holding the moi-lgagc 
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documents as agent and bailee, aiid custodian for the exclusive use and benefit of Natisis, and to 

the Assignment and Conveyance it  reccived fro171 Acccss, purportedly assigning any right, title 

and interest it m a y  have in the mortgage loans as documentary proof ol‘ its status as holder. It 

contends that it had no notice of GSMC’s claim to the loans. GSMC urges that Natixis had 

notice of GSMC’s claim to the mortgage loans based, at the least, on Deutschc f3aiik’s 

knowledge o l  the claim which is it-uputcd to Natixis as Deutsche Bank’s principal. “[‘l’]o 

constitute noticc of a claiin or defense, the purchaser must have knowledge of tlic claim or 

del‘ensc or hiowledge of such facts that his action in taking the instrument aiiiouiits to bad l‘aith’ 

(UC‘C 8 3-304 [7]). 

‘I’hc issuc of notice is subject to a subjective test of actual luiowlcdgc - that is, what the 

holdcr actually kncw, not what it had reason to know (Hartford Acc. & Indem. Co. v American 

Exprcss Co., 74 NY2d at 162-63). A principal may be bound by notice to or knowledge of its 

agent with regard lo all rnatters within the scopc of the agcncy (Farr v Newman, 14 NY2d 183, 

187 [ 19641). The principal is so bound even il‘ in fact the infomiation is never actually 

coiiiiiiunicated to the principal (id.; see Chrislopher S. v L)ou~laston Club, 275 AD2d 768, 769- 

70 [3d Dept ZOOO]). Morcovcr, the kiiowledge is imputed even il‘ the agcnt is acting under a 

conllict of interest or does not act primarily fur the principal (111 re C;rumman Olson Tndus., 329 

HI< 4 I 1 ,  425 I Hankr SDNY 20051, citing Ccntcr v Hampton Alliliates, Itic., 66 NY2d 782 

[ I  SSSl) .  

I Icrc, GSMC has presented proof that Ilcutschc Hank was acting as Natixis’s agent and 

that Dcut.s’clic Rank had actual knowledge OF GSMC’s claims from the Bailee Ixttcrs. ‘This proof 

is supportcd by GSMC’s submission of Ilcutschc Hank’s April 6, 2007 e-mail to Natixis 
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referring to GSMC’s claim with regard to tlic mortgage notes. I’liis is sufficient lo raise a11 issue 

regarding Natixis’s noticc 01 ;i claim against the instruments on a motion to dismiss (see Abco 

Relriwatioii S U P P ~ Y  C‘01-p. v T.G.S. C‘onicr Ftiteqrises, 161 AD2d 414, 414 [ 1”  Dept 19901; 

Key Barik, N.A. v Sanderson, 773 F Supp 641, 643-44 [SDNY 109 11). ‘1’0 the extent that Nalixis 

raiscs the potential conilicl in Deutschc Hailk acting as custodian for both GSMC‘ and Natixis, 

this conllict would not bar the imputation of Deutsche Bank’s knowledge to Natixis (see Farr v 

Newnian, 14 NY2d at 183; In re Grumnian Olson lndus., 329 BR at 41 1). Issues raised by 

Natixis regarding the scope of Deutschc B a d ’ s  authority, as discusscd above, will not be 

resolved on this molion to dismiss. 

Accordingly, i t  is 

ORDERED that the motion to dismiss is denied; and it  is further 

ORDERkI3 that the defendant is directed to servc an answcr to tlic complaint within 10 

days after servicc o f a  copy of this ordcr with notice of entry. 

llatcd: April 29, 2008 

-- - ~ 

J.S.C. 
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