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a n  and Order 

'*s. - 
111 this action for ;I declaratol-y judgment, plaintiffs Willimsport capital 1,td. @t'iIIiamsport) 

and Maria. del C'armcn Onrubia de nccck (Beeck) ~iiove for an order to grant thc issuance of a lettcr 

rogatory, pursuant to C'PLK 3108, to take the deposition of a witness residing in a foreign 

jurisdiction. 

Defendant Gaspar Roberto 1,opez Costa (C'osta) cross-mows to dismiss the sccond, third, 

fourth and Gfth causcs of action (denominated as counts i n  the complaint) of'the complaint, pursuant 

to CPLR 327 (a), on the ground of inconvenient forum. 

PLATNTIFF'Y AI ,I,IX;A'I'IONS 

l'lic following allcgatioiis are taken fi.oiii the complaint. Williaiiisport is a corporation 

orgaiiizcd :is ;in inteiwational birsiness conipany under the laws 01. thc 13ritish Virgin Islands. Its 

registered officc is on [lie islarid o f  ' I  ortola, British Virgin Islands. 

sule sharcholder 01' all thc issued and outstatiding bearer sharcs ol' Willinmsport. Beech j s  3 

clescendant and ni c i n  be r o I' th c I<o ni e r o  Limil y , wli i c h has i rives tni c II t s and o pc ra  t ing i 11 t c res t s in 

i n a j o r  financial instjtutions and hading coinpanics in Peru and clsewherc in the Americas. 



Costa is a citizen atid resident 01' hrgcntiiia who holds hiriisclf out as a licensed 

p s y clio t he rap i s 1, with a profess i o 11 al practice in I3 uc t i  o s A i re s ~ Argent i 11 a. 

I n  1987, C'osta began counseling sessions in Peru with Beeck and her husband. Soon 

therealter. Costa cxpanded his counseling to include all ofthe mcmbers of Hceck's iiiirnediatc hmily 

(three sons and a daughter, then aged 17 to 22). Costa's counseling sessions becumc his single most 

important profcssional undertaking. 1 I C  devoted an incrcasing riurnber of hours and days to their 

joint therapy. Hy 19x8, Costa convinccd Hccck to relocate to Huenos Aires with her four childrcii 

to continue tlncir counseling sessions. 1.Jnder the expressed purpose of helping Bee& to establish 

ccoiiomic indcpendence fircmi tlic I<omero family, C'osta convinced Hccck to give him control over 

her wealth by making and managing investniciits on her behalf in Argentina. 

Hceck invested approximately $1,15O,OOO in the purcliasc or  a parking garage in Huenos 

Aires. At Costa's direction, the initial iiivestrnent was iiiadt: through funds dcposiiled into an account 

at the Uruguayan subsidiary of lsracl Iliscoimt Bank of New York (IDB), an account which was 

opened and controlled hy Costa. 

Hetween 1992 and 1993, Costa sold the parking garage and reinvested thc proceeds from that 

sale into ;r constructiun company iiaiued Pacilico del Sur S.A. located in Bucnos A i m .  Although 

thc investment was miide cintircly with the hiids supplied by Bccck, Costa gave himsell' and his 

accountant, I<oberto Maclio. two-thirds ol' the coiitrolling shares in the coinpariy. In  the ensuing 

years, Costa uscd existirig invcstmcnts, l'unded cntircly by  Beech., to make additional investments 

iirnds is not known  I lowcver, Beeck family money was invesletl in the following Argcnline 

companies: Agroamcrica S A . ,  Eco Salad S.A. and Nahucl Consti-ucciones S.A.  (Nahucl). 
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Nahuel built and sold several apartment building,s locatcd in Bilenos Aires. Notwillistanding 

the fact that Nahwl was f h d c d  entircly hy Rceck. Costa appointed hirnselfoiie olonly two principal 

sharcholders, together with his wife at that time. Ariana Catanese. Jkcck did not appear in the 

records of the company as a sliarclioldcr, officer or director, Nahuel i s  m w  the subject ol'criniinal 

complaints brought against Costa for tlic cri iiic of"fraudu1ent adriiinistrati(711'' in Argentina. As part 

of the claims againsl C'osta in that criminal action, there has been evidciicc adduced o fa  system of 

back-to-back loiins involving I IIB or its subsidiary bank oft'ice in Uruguay. 

Throughout thc remaining portion ol'the dccadc through 2004, Costa demanded increasing 

anioiints of money from Beeck, allcgcdly to finance investiiients on her behalland under his control. 

At Costa's direction, Beeck issucd scores 01' blank cliccks, drawn on her account at the Atlantic 

Security Hank in Miami, Florida (a bank related to tlic lioniero linaiicial holdings) in increments of 

$1 0,000, $13,000, and $15,000. In niaiiy inslancw, Costa ncgoliated the checks tliroiigh cxchangc 

houscs and moncy transmitters based in  Argentina and Uruguay. 'I'he conversions between 

Argentine arid 1.J S dollars were gcncrally effected through correspondent bank accounts in New York 

and Miami. 

Thi.oughout the period i n  qucstion, Beeck wrote from sevcii to ten cliccks each month, 

averaging as inuch at $70.000 ;i montli, i n  order t u  iinance or iiiaintain Costa's alleged investments. 

As part of her therapy, C h t a  insisted that JkecF; not inform her liusband or Iicr childrcii of these 

invcstriien~s or thc iiiillioiis ol'clollars of licr jiilicritiiiice h i t  slic had entrustcd to Costa. 

Iiistcad 01' nianaging or prcscrviiig Beeck's moiicy, Costa created a number of ofi-shore 

companies includiiig thc following: Wil liaiiisport, Rikncr, a I.lruguaym company wholly-owned by 

;in Ar geii 1 i 11 c coni pan y n1;iiii ed C' c 1 co S . A. ; M onsal 1 C ?or po r a ti on, a I 1 rug uay an co 1x1 p any ; ' re111 i de 
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S.A.,  an Argentine company; and Zaffro Investments ltocated in the British Virgin Islands. 

‘I’hcsc and other I imi ted purpose ccoiiipanics are linked through hank accounts opciied and 

maintained with IDB and its branches or subsidiaries i n  New York, Uruguay, and the Cayman 

Islands. A sitbstantial portion ofthc a1 Icgedly embezzlcd fLinds were put on deposit in, or translerrcd 

though, bank accounts in New York. In order to disguise the origin and illicit source ofthe limds, 

Costa used intermediary accoLuits, money transin ittcrs and foreign exchange houscs, including 

Fureign ‘I’rade Associales, Jnc. (Foreign) and T3cacon I I i l l  Services Corp. (Beacon 1 Iill), both of 

which arc located in New York. 

In February 2004, neacoii Hill was indicted in New York and li,und guilty orbanking law 

violations rclatcd to money Iaundcring. Thal investigation led to an investigation of ID13. 111 

Llccember 2005, IDH paid a $25 million fine to the city and state of New York Ibr laundering $2.2 

billion fbr illegal iiioxlcy transmitters from S o u h  America. 

In told, Beeck claims to have delivered more k t n  $1 0 million to Costa lor his alleged 

faithful investment and administration, iione or  which has bcen retiirncd to Dccck c)r accounted for. 

by Clusta. Beeck’s capital was invested by Costa in busiiicss ventures of foreign bank accounts 

earning h i i i i  millions oi’dollars in profits. Bccck believes that substantial porlioiis of these millions 

moved through accounts at I D H  in New York, including an account held by Williarnspoi-t. 

In early 2004, C’osta delivered to Beeck ;I ccrtain amount of cash, the bearer shares for 

W i l  I iamsport, and corporate documents for other alleged i nveshent vchicles. Hy Costa delivering 

thc bcarcr shares to Bccck, Heeck asserts that Costa traiisfcrrcd ownership oi‘W il1i:imspot-t to Beeck. 

In  Scptcniber 2004, C‘osta presented Hccck with a fraudulent document, backdated to 1996, 

purporting to cstahlish ti debt of  $2 million, collateralized by the sliares of Nd i~ ic l .  ‘I’he apparent 
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purpose of thc document was lo give Costa false ca-idence to file with thc Argeiitjne courts in  the 

criminal proceedings comrnenccd against him concerning Nali~iel. 

In November 2004, I3ccck severed her busincss ties with Costa by dischargjng Costa as the 

administrator of the Williamsport account. She also took i nimediatc steps to locate and secure the 

assets cnibczzlcd hy C'ostzt. Deeck estimates that Costa has deli-audcd her out of morc than $1 0 

million, and that she has been dcnied [he proiyts accruing from the investmciit of thcse funds. 

As part 01 the proccss to resume dircct control, Beeck removed Costa h n i  his position as 

presidcnt and secretary (of W illiamsporl and by conscnt ol'the solc shareholdcr, appointed hcrsell'as 

president and her dauglitcr, Maria del Carmcn Beeck (Carmen Beeck), as vicc-president and 

secretary. Ti1 January 2005, Hccck and Carmcn Rceck arrived at IDI3's lieadquarters in New York 

cai-rying the original bearer shares of Willianisport and tlic appropriatc lctter ofdircction cstablishing 

tlicir authority to act o n  behalf of Williamsport. 1 Jowcver, they were denied access to the account 

by the h a r k  o f i h r s  because Costa has reported tlic shares as stolen. 111 the ensuing months, 

plaintill's coiiiiiiunicated again with IDI3 through counsel. I IIB informcd plaintiffs' counsel that 

absent a court order lrom a Ncw Yurk court, 1DB wwld  not coniply with any rcquesls with regard 

to Williamspor? or  its account at IDJI because it had received competing instructions from Costa. 

As a result, plaintiffs commenced this lawsuit asserting five causes ofaction. 'The first caiisc 

0 1  action secks ;I declaratory judgment that: ( 1 )  Becck is the solc shareholder and owner of 

Williaimsport, (2) her funds are on deposit in the n;li~ic of Williaiiisport at  J I I H ,  (3 )  cstahlislics 

13ccck's rights to the funds on dcposit at IDB in account 08-3 174-4, iincl (4) directs IIIB to honor all 

1-cqucsts and directions made by plaintiffs arid their propcrly-de.c;igiiate~ reprcsentnti vcs. with respect 

to a n y  and all W illiamsport accounts. 'The remainjng lioiir causes of action arc Lor liraud, hrcnch o L  
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fiduciary duty, unjust enrichment, and an accounting. 

C'osla has asserted countcrclaiins seeking replevin of the bearer bonds, a declaration 

establishing his rights to {lie l~.mds on deposit at IDB, and conversion. 

Forum Non Convenicns 

Ncithcr Hccclc nor Costa resides i n  New Yorlc. Heeck is a citizen of Peru and a resident of 

Argentina, while Costa is a resident and citizen of Argciitina. Ordinarily, noruesidents are permitted 

to enter New York courts to litigate their disputes as a riiattcr olconiity. However, our courts are 

not required to add to their financial and administrative burdens by entci-taining litigation whichdoes 

not have any connection with this Statc. 

The common-law docti-inc of forum non conveniens, also articulated in CPLR 327, permits 

a court to stay or dismiss such actions where it  is deteniiincd that the action, althoughjurisdictionally 

sound, would bc better adjirdicatcd clsewliere (Islimiia Rc>phlic c!fIrun v Pirhlcwi, 62 NY2d 474,478 

[ I  9841, ccrt r1~Jizit.d 469 IJS 1108 [1985]). Thc burden rcsts upon tlic d e h d a n t  challenging the 

formi to denionstrate thc relevant private or public intcrcst fxtors  wliicli militate against acccpting 

the litigation and the court, after considering and balancing the various competing lictors, must 

determine in thc csercise o f  sound discretion whetlier to retain jurisdiction or not (id. at 479). 

Among h e  Lictors I n  he cmisidered arc tlic hurdens 011 the New York courts, the potential hardship 

lo the dcfcnclant, and the unavailability olan alternativc forum in which plaintilfiiiay bring suit (id.). 

'Ihc court niay alsu considcr that hoth parties to tlic action are nonresidents and that the transaction 

out of which the c;iiise ol: action ;irose occurrccl primarily in a lorcign jiirisdiction ( i ~ / , ) *  No one 

factor is controlling (id). Tlic grea( advantagc oftlic rule of forum r i m  cc)nvciiictis is its flexibility 

based upon the Ikcts ill>d circumstances oCcacli case (id). 'The rule rcsts i p i i  justice, fairness and 
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convciiicnce and the Coir[  oi‘ Appeals has held that \then the court lakes tlicse various factors into 

account in making its decision, there has hccn 110 ahuse of discretion (id). 

Here, Costa has not md his burden ofclcmoiistrating that there arc relevant private or public 

interest fktors which militate against this Court acceptiiig this liligatiori at this time. Although 

Costa argues that (lie trarisaclioris upon which tlic sccoiid through Gfth causes of action are based 

did not arise in New York in h i t  lie, as Beeck’s ttierapist, provided counseling to licr while either 

in Peru or Argentina and that he only providcd guidance to Beeck as her business advisor when 

discussing companies and investnicnts that were based in Argentina, there arc other factors that 

indicate that this Court should niaintain jurisdiction over all of plaintill’s’ causes of action. 

Factors militating in h v o r  of pcriiiittiiig plaintills to proceed in New York include 111e fact 

that the relevant bearer bonds in dispute are located in this jurisdiction. Williamsport holds an 

account in its ~iaiiie at JJIH totaling more than $2.5 million. Ai the heart of Beeck’s allegations is 

hcr contention that Costa took advantage or his relationship as her therapist and business advisor, 

m d  tliat he subsequently defrauded her oiil 01. millioiis of dollars. Plaintiffs allege that (’osta 

directed Beeck to issue hiin multiple blank checks in increments of$lO,OOO, $1 270007 $13,000 and 

$15,000 (Exhibit 7 to Alfiniiatioii of Kathleen M. K.imdar, datcd June 15, 2005) (Kundar Aff.). 

According to plaiiitills’ accounting expert, over several ycnrs, thc checks totaled approxiiriately $6.1 

million rclatcd to inveslment monies, ti; 1.7 million related to purported prolessinrial lees for Costa’s 

therapy, and $1.2 million relaled to LLC‘;YPCIisc/iiivcstrnenl” checks (I’xhibil I O  to Kundnr Aff..). The 

blank checks that I3ecck issued werc paid to Beacon I I i l l  Service C‘orporation (Deacon Hill), 311 

exchange agent that cashes cliccks 011 behalf of its foreign clients (Ikhibit 11 to KLindar Aff.). 

t3cacon Hill maiiitairicd aii nccount at C‘base Manhattan Bank, New York where Ilccck’s investment 
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checks were deposited. In 2004. 13cacon I l i l l  \vas convicted in this jurisdiction ol’opcrating as an 

unlicensed iiioney transmitter. Taking all ol‘ these factors into considcration, it appears that New 

Y~ork lim a siibstaniial nmus with all the claims and coiinterclairiis i n  this lawsuit. 

Moreover, ilie secoiid throiigh lillh causes oi‘ action assert claims for fraud, brcach of 

hhc iary  duty, unjust erniclimcnt, constructive trust and an accounling. Jn order to dcterrninc who 

is the true owner of thc Williainsport bearer sham,  at issue in plaintiffs’ first C ~ U S C  of action and in 

Costa’s counterclaims, ihis Court must examine plaintiffs’ al legations i n  the remaining causes ol‘ 

action. 

Despite Costa’s arguments, that the parties in this action are nonresidents is one, but only 

one, factor lhat m a y  establish inconvenience (Anwric~riz BankNotc Cory. v Drxnicle, 45 AD3d 338, 

340 11 Dept 20071). ‘I’lic record deinonstratcs that the parlies have engaged in extensive litigation 

of this case here already. ‘The preliiniiiary confcrcnce rind coiiipliance conferences have been held. 

Pre-trial discovery has reached an advanced state. More than 20,000 pages ol‘documerits have been 

produced and seven depositions have been taken. 

Moreovcr, the fact that mine docuiiientary and testimonial evidence will have to be translated 

from Spanish into I-nglish does not render it more diflicult for Costa to proceed in  Ncw York. The 

coiirls of t1iJ.l; State arc liilly capihlc of applying Argeiitiiic or I’eruviaii law, should such law be 

found governing in this case ( L s w  Avwricr/iz Hr7utkNotc~ Cbr.,~. v Diu?ir/e,  45 A113d 338, , s z q m i ) .  Costa 

is not seeking to dismiss h e  lirst causc of action 011 the grounds olhrui i i  noli conveniens, arid thus 

his litigating additioiial related claims to that lirst caiisc of action slioiild not inipose an undue 

hardship irpou him. 



‘I‘hc most significanl factor militating in favor ofretaining jurisdiction in New York involvcs 

Costa’s iiicxcusablc delay in moving Cor such relief. Costa’s motion, made some two years after thc 

c(~iiiI~llel1Cci7iCiit of this action, aiid nftcr significr-int progress in  discovery, is untimcly ( , /oms v Eon 

Lnhs ,  h c . ,  43 A133d 7 1 1 [ I  S t  Dept 20071). 

“Where the parties have cngaged in substantial prctrial discoveiy and invested a great deal 

of valuablc tiinc and resources, tlic presumption against dismissal on the basis of forum iio~i 

conveniens greally iiicrcascs” (ln(erfrr- C.’ontr. 1’ T’1crnrr S’ fe iwr Intl. ’ 6 AD3d 1,4-5 [ 1 st Dept 20041). 

Although plaintiffs’ cause of‘ action arises in South America, Costa has failed to demonstrate thal 

he would s u f k  any greater liardship if tlic action remained in New York, particularly where licre 

the partics engaged in cxtciisive pretrial discovery in both the New York Slatc and I‘cderal courts. 

Plaintiffs originally commciiccd suit against 1I)H in [lie United Statcs District Court for the 

Southern District of New York on March 3, 2005 (Kundar AK).  In thal fcdcral action, plaintifls 

assertcd claims for brcach of conlract and sought a declaratory judgment in comcction with the 

Williamsprt account maintained at IDH (id.). On May 2, 2005, Vosta intervened in the fedcral 

action. On lune I S ,  2005, 11c filcd an rtnswer to the federal coinplaint and assertcd coutitcrclaims 

in the action for replevin and conversion. During the same time period, Costa scrved Ikeck with his 

iirst request ibr clocumciits. In Iu ly  3005, C’osla requested 3 pre-motion confcl-cnce prior tu moving 

to d i s m i s s  plainliff‘s’ additioiial claims against C‘osla h r  lack of subject inalter6urisdiction. The prc- 

motion conl‘erencc was licld on Airgust 15, 20(15. On Fchruaiy 9, 2006, the partics lilcd a stipulation 

in thc fcderal action whcrc they agi-ecd to dismiss the federal action wi h u t  prcj irdicc. As statcd 

ahovc, this x t i o t i  was frlcd on Fcbi-uary 10, 2006. OII March 10, 2006, Costa served his a~iswcr and 

counterclaims with his iirst t-cqucst l‘or ;in exaiiiiiiativii bel;)rc trial of Beeck and t lmc of’ her 



children: Mari Beeck, W illy Reeck, and Gerardo Beeck, Hc also requcsted additional discovery i i i  

the form of interrogatories. On October 30, 20063. Costa served his response to plaintiffs’ first 

rcquest for productioti ol‘ docunicrits. 0 1 1  April 10. 3007, plaintills served Costa with a second 

request for production o l  docurncnts. O n  May 14. 2007, plaintilfs scrved thci r respoiiscs and 

objections to rcquesls lor production of documents at depositions. In lune 2007, plaintiffs served 

Costa with its h s t  set of interrogatories. I n  J ~ l y  2007, Costa served plaintiffs with a sccond demand 

lor documents and interrogatories. Depositions were takcii on both sides through J ~ l y  2007. Ovcr 

seven compliance conlerenccs wcre held between Septeinbcr 2006 and September 2007. The July 

1 9, 2007 compliance coiifcrciicc order provided that plaintiilk wcrc to produce any expert reports 

011 ur before September 21, 2007; that the parties exchange witness lists on October 15, 2007; that 

Costa producc any expert rcporls on or before Cktohcr 24,2007; and that discovery would close on 

Novembcr 14, 2007. Costa waited until October 5 ,  2007, to file a motion lo dismiss thc second 

through fifth causes of action on the ground of forirm ~ i c m  conveniens. 

Costa’s iiiotioii to dismiss thc sccond through Gfth causes ofaction was inade almost two and 

a half years alter plaiiitifls comtiicnccd an action in lederal court, and 20 months aliter plaintiffs 

coiiiriiericed an action in this jurisdiction. Moreover, there has been sigriilicaiit activity, including 

discovery and pl-ctrial conlercnccs ovcr thai time period. ‘I’herelbrc, Costa having taken advtlntagc 

ofthe rrsourccs ofthe New Yorli courts should not, at such late point in timc, bc allowcd to reiiiove 

the action on the grounds of inconvenierit forum ( (~‘orirz~~,s  11 I l o h s o ~ ,  135 AD2d 3‘10, 392 I 1 13ept 

1987 I ) .  

Halancing the rclcvant pirblic aiicl priviitu factors, the Court conclucles that Costa failed t o  

nicct his bLlrdeIJ of dcmoiistrating that plaintiffs’ designation 01‘ New York as the fc)rLirn lor the 
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instant litigation js an iiicoriveriierit forum. 

Letter Rogatory 

A commission or lellers rogatoiy may be issired wlicrc necessary or convenient for the taking 

of a dcposition outside of thc stntc ( S P P  CPLR 3 108). H u e 7  thc record dcmonstrates that the 

inroimation sough1 fro111 the out-olktate noli-party witness is matcrial aiid necessary to the litigation 

of plaintiffs' claims (Mcckc3i.t 1) &urs Rochuck (6 C'o., 275 AD2d 308, 309 [2d Dcpt 20001). 

A commission to examine a witness out of the State may permit use oloral questjons (open 

commission) or written questions (scaled commission) ( Wisemun I) Antcricnrz A4olai.s' S d e s  Cor]?., 

103 AD2d 230, 241 [2d Dept 19841). In the case at bar, the nature of the allcgations present issites 

of credibility for the Pact-hdcr. Oral questioning is a niorc elkctive method for eliciljng 

information and establishing credibility. Therefore, the testimony sought pursuant to a commission 

to exaniinc a witness, shall be videotaped in order that thc fact-iinder may have an opportunity to 

obscrve the exprcssions and rcsponses ofthe witnesses. The expcnses incurred in  connection with 

this disclosure are to be paid by the rcspcctivc parties and said cxpenses may bc taxed as 

disbursements by the prevailing litigant. 

Accordingly, it is 

OIWERED that the motion by plaintilh Williamsport Capital Lid. and Maria del C'armen 

C)nrubia de k c c k  is granted, dirccting the issuance ofklters rogatory to aiiyjLtdgC or  judicial C&fi'lict.r 

having jurisdiction ol'civil actions in I3uenc~ Aircs, Argentina, to take tlic testjmony of I l r .  Martin 

Redrado, ('cntral I3ank of Argentina, Kcconquista 266 (.'1003ABF, Clapital Fcdcral, Tlucnos A i m ,  

Argentina iipoii wrilteii intcrmgatories lo hc anncxod to said letters rogatory; arid il is fwtlier 
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ORDERED that dcfciidaiit Gaspar Roberto Lopez Costa's cross-motion lo dismiss thc second 

through fifth causes of action is denied 

1 . -\ 

1)ated: May I \$2008 
New York, New York 

,J.S.C. 
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