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Index Number. 101 06012005 

CUCINOTTA, DAVID 

C l p l  OF NEW YORK 

SEQUENCE NUMBER : 002 

SUMMARY JUDGMENT 

VS. 

--ppp-- 

- 
INDEX NO. 

MOTION DATE 
I 

MOTION SEQ. NO. 

MOTION CAL. NO. 
- 

In this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Anawering Affidavit8 - Exhibits 

Replylng Affidavits 

Cross-Motion: K Y e s  IJ No 

Upon the foregoing papers, lt Is ordered that thls motion 
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Plaintiff, Indcx No. 
I O  1060/05 

- against - 

-against- 

TROCOM CONSTRUCTION COWORATION, 

Plaintiff brings this action for personal injuries he allegedly sustained when he 
tripped and fell at "West 2 1" Strcct side of Meriken Restaurant, 162 West 2 1'' Street, 
New York, New York, approxiriiatcly 25 fect east ofthe southeast corner of West 21" 
Street and Sevcnth Avenuc thcreat" on August 21, 2004. Northside Realty 
Corporation (Northside) is tlic owncr and Meriken Ltd. d/b/a Meriken Restaurant 
(Meriken) is the lessee of the adjacent property. Trocom Construction Corporation 
(Trocom) did repair work to a firc hydrant in the vicinity in 1999. Meriken makes this 
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motion to dismiss plaintiff‘s complaint as wcll as Northside’s cross claims. Plaintiff 
opposes. Northside cross rtiovcs for indemnification. The City of New York (“City”) 
files no papers. Trocom, by scparatc motion, moved to dismiss all claims and cross 
claims as against it .  Plaintiffs opposition is addrcsscd that motion as wcll. Trocom’s 
motion was granted. 

Mcrikcn, in support of its motion, provides: the pleadings, plaintiffs verified 
bill of particulars, thc transcript of thc deposition of Northside’s manager, Herman 
Roman, thc transcript of the deposition of Koji Nakagawa, owner of Meriken, the 
transcript of thc 50h hcaring of David Cucinotta dated December 16, 2004, the 
transcript of thc cxaniination before trial of David Cucinotta dated July 27,2006, the 
transcript of the examination before trial of‘ David Cucinotta dated May 18,2007, the 
transcript of the deposition of‘ Anthony Santoro, Vice President of Trocom, and the 
lease for the premises known 11s the cornc‘r store first floor space and basement area 
of 162 West 21” Street bctwcon Nortlisidc and Meriken, commencing July 1,2004 
along with the rider to that Icasc dated Ju ly  I ,  2004. 

Meriken asscrts that, as tunant of thc adjoining property, it was not responsible 
for maintaining the subject sidcwalk pursuant to New York City Administrativc Code 
7-210, it was not contractually obligated to make structural rcpairs to the sidewalk 
pursuant to its lcasc with Northside, and i t  did not create the allegedly dangerous 
condition which plaintiff claltiis caused his fall, 

Plaintiff, in opposition to Mcrikcn’s motion, provides the Big Apple Map filed 
with thc Department of Transportation on October 23,2003, which plaintiff alleges, 
gives notice of an extended section of holus or hazardous depressions. 

Pursuant to Administrative Code ofthc City ofNew York 5 7-2 10 (a), effective 
as of Scpternber 14,2003 (and applying to accidents occurring on or after such date), 
it is “thc duty of the owner of real propcrty abutting any sidewalk. , , to maintain such 
sidewalk in a rcasonably safe condition.” 

Plaintiff does not shotv how notice to City of the defective condition in 2003 
raises an issue of fact as to Mcriken, which is the mere lease holder of the adjacent 
premiscs and had no statutory rcsponsibility to repair the sidewalk. Nor does plaintiff 
show that Merikcn caused or crcatcd thc condition on which he fell. Northside, 
however, docs show that tlicru is a v i o v  of the evidence where Meriken was 
contractually rcsponsible for tlic niaintcnancc of thc sidewalk. 
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Northsidc, in opposition to Mcrikcii’s motion and in support of its own cross 
motion, merely provides an attorney affidavit and makes reference to the exhibits 
already produced by Mcrikcn. 

Merikcn argues that tho lease iniposcs upon it only the obligation to keep the 
sidewalk “free and clean of snow, ice, dirt. dcbris and other foreign mattcr and . . . 
take suitable arrangemcnts to disposc ofall ivaste and rubbish . . .”(Rider to thc Lease 
at Paragraph 52). 

Northsidc contends that, while i t  is sIatutorily responsible for the maintenance 
of the sidewalk abutting its pl-opcrty, Mcrikcn was charged with the maintenance of 
this sidewalk pursuant to thc lcase bctwcon Mcriken and Northside. 

Section 4 of the leasc states, in  rclcvant part: 

Repairs: . . . Tenant shall, thi-wghout the term of this leasc, take good 
care of the deniiscd premises and . . . the sidewalks adjacent thercto and 
its sole cost and cspcnsc, / ) rcr l ic  u11 /ion-stmcfural repairs thereto as and 
whcn needed to prcservc tlicm in good working order and condition, 
rcasonable wear and tear, obsolcsoence and damage from the elements, 
firc or other causality csccptoci. (emphasis addcd). 

Initially, a lease and a ridcr niust be read together and all parts must be given 
effect unless the language of the rider is "ir-reconcilable with the language of the 
provision given in the standard forni.” (Hi ik lc  v. Great Am.  Ins. Co. 230 A.D. 477[ 1st 
Dept. 19301). I fthe contract latiguagc is uti:imbiguous, the court determines thc rights 
and obligations of the partics (Slutc ~ / ‘ N C J I I ’  York v. Home Indeninity Company, 66 
N.Y.2d 669[1985]). Here thc lcasc and the rider are consistent, and under no 
reasonable intcrprctation can i t  bc said that Mcri ken was contractually responsible for 
making structural repairs to the sidewalk. 

Plaintiff does not allcgc that hc tripped over “snow, ice, dirt, debris [or] other 
foreign mattcr.” Rather, the photographs of thc area where plaintiff alleges he fell, 
submitted not by Northside, but by Trocoiii in its separate motion, show a defect in 
the sidewalk. Plaintiff tcstifics to a cavcci in  area of the sidewalk. Plaintiffs big 
apple map shows holes and dupi-cssintis it1 t l ic m a .  Neither Northside nor Meriken 
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provides any evidcncc in  support of their own conclusions that the defect is non- 
structural or structural, respoctivoly. Whether such defect is a structural defect or one 
requiring non-structural rcpiiii-s is an issuc host  dctermincd by the trier of fact. 

Northside asscrts fiirthcr that thc Icasc required Meriken to obtain and keep 
liability insurance naming i t  11s a n  additiotinl insured. Thus, Northside argues, that in 
the abscnce of such policy ( i t  clainis thoi-c is no evidence such insurance exists), 
Meriken is contractually bound to assiitiic the defense and indemnify Northside. 

Scction 45(b)  of thu ridci- states, iti rolcvant part: 

Without limiting l'onants Iinhility under the indemnity provided for in 
this Article, Tciiaiit shall pr-oiTidu on or before the Commencement Date, 
and shall keep in f'orcu tliroirgliout the term of this lease, for the benefit 
of Owner and Tciinnt, ins~irmcc of the kinds and in the limits hereinafter 
spccificd agaiiist a n y  liability \\hatsoever occasioned by any occurrence 
in, on or about, 01- resulting fi-oiii the use, operation andor  maintcnance 
of, thc Prcmiscs, or thc f i s t i i i u  or cquipment therein or the sidcwalks . 
. . and shall caiisc Owncr . . . to bc named as additional insureds in all 
policies of sucli iiisiirmcc . SwIi kinds and limits of insurance are as 
fo 1 I ow s : 

i i. Coni prc 1 wis i vc gc 11 c i*a  I pub 1 ic I iabi I i ty and property damage 
insurancc w i t h  a broad li)i-rii contractual liability endorsenicnt with 
a niininiuiii conibincd singlc limit of liability with respect to each 
occurrciicc i n  ati amount of not lcss than two 
niillion(S2,000,000.00) dollars for injuries and/or deaths . . . 

Section 45 (a) rcquircs Mcrikcii to iiidcninify Northside for claims, ctc. which 
arise, relate or in conncction with: 

(i) Tcnunt's iisc or occupaiicy of'thc Premises or the conduct of business 
in or inanagemoiit oftlic Proiiilscs . . . or any work or thing whatsoever 
donc or any condition crcntcd in  or about the Premises . . . (ii) any act 
or oniission of Tcnant . . . ( i i i )  any default in thc performance or 
obscrvancc of any  of tlic tcriiis, provisions, conditions, or covenants of 
this luase , . . 
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Section 45(b) dif'f'crs fi-otii Scctioti 45(a)  in that procurement of insurance in 
Northside's nainc is indcpcticicnt of' blcrikcn's managcmcnt of thc property, 
acts/omissions or its defaulting on rcqiiircnioiits of the lease , Meriken, in opposition 
to Northside's cross motion, fails to proviclc proof of insurance naming Northside as 
an additional insured as rcquit-cd undcr tliu Icasc. 

When otic sophislicatcd cominct-cia1 entity agrees to indemnify another 
through the cmployiiicnt ot'iiisttr;incc, that agrccment is enforceable. The 
penalty for breaching this ay-cctiiuiit to procure such insurance is to be 
liablc for a1 I tmLtlting daiiialrcs. Those damagcs include costs of 
defending a thircl-party stiit.(.~/ow/ 1'. City of New Yor-k, 192 A.D.2d 
428[ 1st Dcpt. 1903]). 

Meriken shall, thcruforc, bc liablc for all damages, including the costs of 
defending the instant lawsuit, n.hich arisc 1.1-on1 its failure to procure insurance naming 
Northside as an additional inswcd accordiiig to thc lcasc govcrning the agreement 
between Meriken and Northsiclc. Such kiiiiascs, however, cannot bc dctermined 
until the trial of thc action. 

Wherefore i t  is hcrcby 

ORDERED that tliu tiiotion for stit1iiii;ii-y judgmcnt is denied; and it is further 

ORDERED that thc cross-niotioii is granted only to the extent that defendant 
Meriken Ltd. d/b/a Mcrikcn Iicstaurant sliall bc liable for all daniagcs, including the 
costs of defending thc lawsuit as agairist horthsidc, which arise from its failure to 
procure insurance naiiiinz Not-tlisidc as ;11i xiditional insured. Thc trial of such 
damages shall bc rcfcrrcd to thc trial cout-t atid shall be determined upon thc trial of 
the remainder of the action. 

All other relicf rcqucstcd is dcnicd 

Dated: May 16, 2008 
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