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for. an order precluding p l a i n t i f f s  from offering c e r t a i n  evidence, 

compelling plainti ff s t c  comply with certain discovery demands, and 

imposing sanctions on plaintiffs' counsel. Plaintiffs have now 

withdrawn their claim against Lieberman. Accordingly, theis- motion 

for summary judgment against him is moot, and their t h i r d  c a u s e  of 

act-ion, which seeks IAielierman's e j e c t i o n ,  will he dismissed.  

'That  b ranch  of plaintiff's motion which seeks a default 

judgment w i l . 1  be den ied  because an order by thin court, dated 

J u l y  25, 2007, granted Morningside leave to serve  a late answer. 

Such answer was then served.  However, for the reasons t ha t  follow, 

that branch of plaintiffs' motion which seeks summary judyment  will 

be granted. The c o u r t  notes t h a t ,  by letter d a t e d  October 2, 2007, 

Morningside withdrew its defense t h a t  it had not  been properly 

served. 

The following' facts are undisputed. Plaintiffs were the 

tenants of rent-stabilized apartment no. 75 ( A p a r t m e n t )  in t h e  

b u i l d i n g  (Building) l oca t ed  at 98 Morningside Avenue in Manhattan. 

As a result of a fire in t h e  Building, 011 November 19, 2002, t h e  

Apartment became u n i n h a b i t a b l e ,  and plaintif €3 found shelter 

elsewhere. At the time of the fire, Morningside was the landlord 

of the Building. At an unspecified time, LLC became the successor 

in interest of Morningside. By order  issued on March 7 ,  2 0 0 3 ,  the 

New York State Division of Housing and Community Renewal (DHCR) set 

the rent for the Apartment a t  $ 1 . 0 0  p e r  month as of t h e  date of the 

fire ' 'which caused the tenant to vacate i n v o l u n t a r i l y ,  " and 

provided that, upon payment of such rent, plaintiffs were entitled 
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to be i-est.oi:ed to occupancy. Not-withstanding that o r d e r ,  on o r  

about August 30, 2004, Morningside commenced a non-payment 

proceeding against I'J. Tonge" in the  N e w  York City Civil Court, 

alleging a f a i l u r e  to pay the base r e n t  of $ 4 3 6 . 0 4  per month from 

December 1, 2002, on. That proceeding was marked oEf calendar by 

a s t i p u l a t i o n  between the parties. Subsequent ly ,  by orde r  i s sued  

on January 10, 2005, DHCR denied Morningside's applicakion to 

restore,thc r e n t ,  havincl found t h a t  Lhe conditions that had l e d  i t  

t o  set the rent at $1.00 per month had not bee-n corrected. By 

lease dated J a n u a q  18, 2 0 0 6 ,  Lieberman r-ented the Apartment from 

LLC foi- a two-year t e r m ,  at a rent of $2,100 per n1ont.h. By 

p e t i t i o n  dated January 1 9 ,  2007 , LLC zomiiienced a non-payment 

proceeding in the New York City C i v i l  Court, alleging that 

Lieberman had failed t.o pay the rent for September through December 

2006. Paragraph 7 of t h e  petition alleges that the Apartment 

"became exempt [from the Rent Control and R e n t  Stabilization Laws] 

p u r s u a n t  to the. Rent S t a b i l i z a t i o n  Law Sec t ion  2 6 - 5 0 4 . 2  as a 'High 

Rent Accommodation' which became vacant a f t e r  April 1, 1994. I' 

That section provides, generally, t h a t  when an apartment w i t h  a 

legal regulated r e n t  of $2,000 or more per month is vacated the 

apartment becomes exempt f r o m  r e n t  r e g u l a t i o n .  

As against Morn ings ide ,  plaintiffs' complaint: alleges 

constructive e v i c t  ion and, convex-sion of t k e  property t h a t  

plaintiffs left in the apartment at t h e  time t h a t  they s o i q h t  

alternative shelter. In his verified answer to Morningside's 

pet.itioii in the non-payment proceeding that i t  brought. aqairist him, 
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Deryck Tonge states that; Morningside had failed to provide access 

to the Apartment, although he had made numerous and continuing 

requests for such access .  Sonya McNair Tonge avers in her December 

10, 2007 affidavit that, a f t e r  the fire, she and her  husband made 

numerous i n q u i r i e s  as t o  when they would be able to reLurn  to t h e  

Apartment, and that although they were always t.ol d by Morningside 

t h a t  they would hear  from it, they never received n o t i f i c a t i o n  that 

t h e  Apartment had been r-epaired.  She also states t h a t ,  in October 

2 0 0 4 ,  Morningside's attorney in the non-payment proceeding promised 

t o  look into t h e  question, b u t  t h a t  they never heard from him; t h a t  

they periodically went to t h e  Building to check 011 their mail, and 

thus discovered t h a t  Lieberman was l i v i n g  in the Apa1:tment; and 

that they had  never re turned  their keys, or given Morningside any 

o t h e r  reason to believe t h a t  they did not i n t e n d  to return t o  t h e  

Apartment. Morningside's sole response is a one sentence st-atement 

in the affidavit of Pam Paragon, who identifies h e r s e l f  as the 

manager of Morningside, and who s t a t e s  th;Lt p1,ai:itiffs "refused t o  

return t o  the [Alpar tment  even after i t  w a s  renovated." M s .  

Paragon fails to s p e c i f y  when the Apartment was made habitable, and 

she adduces not a gingle fact to $upport her conclusory statement 

t h a t ,  a f t e r  such time, plaintiffs refused to r-eturn to it. 

Notably, she does not state that Mol-ningside ever  informed 

plaintiffs that the Apartment had been repaired, and she s t - a t e s  no 

f a c t  t o  show that plaintiffs s u r r e n d e r e d  the Apartment. -- See 

Mitchell v City of New York,  154 Misc 2d 222 (Civ Ct, Bronx County 

1932). 
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I t  i s  undisputed t h a t ,  from November 19, 2002, t.he date of t h e  

f i r e ,  t h rough  a t  l e a s t  January 1 0 ,  2005, t h e  da t e  of t h e  DHCR o rde r  

denying Morni,ngsidei s application t o  r e s t o r e  the r e n t ,  Morningside 

f a i l e d  to make t h e  Apartment habitable. At, some t i m F t  between 

January 1 0 ,  2 0 0 5  and January 1 8 ,  2006, when Lieberman r e n t e d  t h e  

Apartment, Morningside repaired the Apartment .  However, it is 

undisputed that Morningside failed t o  notify plaintiffs t h a t  t.he 

Apartment had been 1-epaired, and that t h e y  could  move back i n .  

It ,is "well es t '3bl iahed that a l a n d l o r d  may not  o u s t  an 

occupant of an apartlment from those premises without  resorting t o  

proper legal process and providing legal n o t i c e .  I' R o m a n e l . 1 0 . ~  

FI i r schfe ld ,  9 8  AD2d 6 5 7 ,  658 (1st Dcpt 1983) (Milonas,  J. 

dissenting), affd a2 modified "for t h e  reasons s t a t e d  i n  t h e  

dj .ssent ing.  memorandum by J u s t i c e  E ,  L e o  Milonas. I' 6 3  NY2d 613, 6 1 5  

( 1 9 8 4 )  ; see also Hess v F i r s t  A v e .  Owners, I n c .  , 2001 WL 1682745 

(App T e r m ,  1st Dept 2001). A s  noted above, Morriingsidc commenced 

a non-payment proceeding against plaintiffs. However, it never 

received a judgment awarding i t  possession of the Apartment. While 

Morningside contends t h a t  plaintiffs abandoned the Apartment, trhe 

evidence i s  t h a t  they did not  do so. Accordingly, i t  i s  

inescapable  t h a t  plaintiffs w e r e  still t h e  legal tenants of t.he 

Apartment at the time that LLC leased i t .  t o  Lieberman, and t h a t  

t h e y  had been ccmstn ic t ive ly  evictec, from the time t h a t  

Mornings ide ' s  reasonable  time to r e p a i r  the  Apartment a f t e l -  it was 

damaged i n  t h e  , f i r e  had passed .  See Bay Plaza Estates v New York 

Univ., 2 5 7  AD2d 4 7 2  (1st Dept 1 9 9 9 )  (constructive eviction occurs 
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when a landlord failE to repair a condition causing a dwelling t o  

be uninhabitable); Johnson v Cabrera, 2 4 6  ADZd S 7 8  (2d  Dept 1998) 

(same) . Accordjngly,  plaintiffs a r e  entitled t o  suminai-y judgment 

as t o  liability on t.heir cause of action alleging cnnstruct : ive 

e v i c t i o n .  

As to their cause G f  action alleging conversion, Sonya McNair 

'l'onge states i n  her a€fidavit that she and her husband had personal 

property in t:he .Apartment which apparently-was taken 01- disposed of 

by Morningside. Defendants offer no evidence to the contrary. 

Lieberman, too, is entitled to partial summary judgment on his 

overcharge claim, and t o  a dismissal of t h e  consolidated non- 

payment proceeding that Morningside brought a g a i n s t  him. As noted 

above, DHCR s e t  the rent for t h e  Apartment at $1.00 pel- month, as 

of the d a t e  of the fire, and it r e j e c t e d  Morningside's suhsequcnt 

a p p l i c a t i o n  to 1-estore the ' r e n t .  It is undisputed k h a t ,  but f o r  

the fire and Morningside's years-long f a i - l u r e  to remedy the damage 

caused by it, the legal regulated rent on t h e  Apartment would  have 

been $436.04 per month.  Inasmuch as the Apartment was no t  vacant 

at the time that .  Morningside leased it to Lieberman, Morningside 

was not  entitled L o  a vacancy-related rent increase, l e t  a lone  a 

decontrpl of the rent. Consequently, Morningside was not entitled 

to the $2,100 monthly rent that it was charging Lieberman and that 

it claimed in the non-payment proceeding. 

A1 though Morningside contends that summary judgment would be 

premature inasmuch as there has been no discovery, it fails even to 

suggest what relevant information it might hope to gpt from 
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plaintiEfs, or from Lieherman. The court notes tha t  Morningside's 

demand for,a verified bill of particulars from plaintiffs could not 

elicit any information relevant to this action. It appears  to be 

a boiler plate document used in negligence cases. 

Accordingly, it is hereby 

ORDERED that. the t h i r d  cause of action in plaintiffs' 

complaint j.s hereby dismissed; and it  is further 

ORDERED t h a t  defendant 98 Morningside, Inc. is found liable t o  

plaintiffs on t h e  first and second causes of a c t i o n  and the i s s u e  

of the amount of a judgment to be er-tcr-ed t.hei-eon sha l l  be 

determined at the t r i a l  herein; and i t  i:; f u r t h c i -  

ORDERED t h a t  defendant 98 Morningside, Inc. and petitioner 98 

Morningside LLC in the proceeding styled 98 Morningside LLC v_ 

Lieberman, Index No. L&T 053199/07 are found liable to co-defendant 

David Lieberman on his cross claim and t h e  i s s u c  of t h e  amount of 

a judgment to be entered thereon s h a l l  be determined at the tri.a.1 

herein; and i t  i s  f u r t h e r  

. .  

ORDERED t h a t  the petition in the proceeding styled 98 

plorniqqside LLF v Lieberman, Index No. L&T 053199/07 is hereby 

dismissed; and it i s  f u r t h e r  

ORDERED that petitioner 9 8  Morningside I L C  is found liable to 

r e sponden t  David Lieberman on his c o u n t e r c l a i m  f o r  attorney's f e e s  

and 

sha l  

t h e  i s s u e .  of the 

.1 be determined at 

DATED : 

t h e  i s s u e .  of the 

1 be determined at 

DATED : 
n. 

to be entered thereon 
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