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The following papers, numbered 1 to were read on this motion to/for 
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Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF THE S‘I’ATE OF NEW YORK 
COtJNTY 0 1 2  Nl’W YOKK: CIVIL TERM: PART 53 

CONSTRUCTION TRUCKING ASSOCIA‘I’ION INC. 
UWa ROAD 1’TWNSPOKT ASSOCIATION INC., 
RANCO SAND and STONE COW.,  AI,MAR 

X _____---------------r___________________----------------------------- 

SUPPLY, rNc., 
Pct i ti oners, Tndcx No. 1 10787/2007 

Mot. Seq. No. 001 
Subm. llatc 2-6-2008 For an Order pursuant to CPLR Article 78 

-against- 

METROPOLITAN ‘ I R A N  SPORT ATTON AUTHOlU‘l’Y, 

and PETER S. KALIKOW, as cliairnian of the 
Metropolitan Transportation Authority, 

TRIBOROWI r HKHXX TUNNEL AUTHORITY 

Respondents. 

Appearances: Pctitioncrs: Hespondents: 
Sullivan Gardner PC 
By: Brian Gardncr, Esq. 

475 Park Rvenuc Soulh, 30‘” FI. 

Hougucl Newnan Kr Kegal, I , I  .P 
By: Ira J.  Lipton, Esq. 
I0 East 40 Street 
New York NY IO0 16 

Steven I<. Montgomciy, T%q. 

Ncw York N Y  10016 
(21 2)6&7-5900 

(212) 689-8808 

Papcrs considcrcd in this Ai-lick 78 proceeding end this application for a preliminary injunclion: 

Papcrs Numbered 
Order to Show CRUSC, Vcrificil I’clilinn, I-hergencey Al‘fimiation mid Exhibits 
Verified Answer, Respondents’ Memorandum of Lnw, Appendix (Vols. 1 - I l l )  
Petitioner’s Pre-I learing Mcmorandum of Law 
Petitioner’s Reply Memorandum of Law 
Feb. 12, 2008 Affiimnlion of Ira J .  Lipton and Exhibits 
Transcripts of Preliminary Injiinclion hcaring held 8-7-07 and 8- I h-07* 

I 
2-6 
7 
8 
9 
10-1 I 

*‘l’he court has also considcrcd the mi-ious exhibits admitted into evidence at the 
hearing (Petitioners’ Exhibits 2 - 1  1 and Rcspondenls’ Exhibits A - H. 

PAUL G. FEINMAN, J.: 

This Article 78 proceeding arises from respondents enlbrcing an 80,000 pound maximum 

weight limit for trucks traveling on the Throgs Neck and Trihorough Rridgcs. Pctitioners are 

companies operating a sand quarry, a construction materials trucking conipany, and an 
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association of construction industry organizations and trucking firms who claim to have been 

adversely affected by respondents’ enforcement or the weight limit. 

Thc six-count verified petition (Petition) claims that rcspondcnts acted in an arbitrary and 

capricious manner in prohibiting bridge acccss, altcring prior agreenieiits allowing such access, 

hiling to properly maintain bridges and hinncls and inisapplying toll funds, and failing to 

perform a study imder the Stale Environmental Quality licvicw Act (SEQIIA). ‘l’he petition also 

claims that respondents’ failurc to lionor divisible load permits (I)T,Ps) constitutes B taking 

without due process of law, and sccks iii-junctivc relief. 

On August 7, 2007, petitioners movcd, by ordcr to show causc, for a prcliininary 

injunction and a temporary restraining order (TRO), enjoining respondents from interfering with 

the utilization ol‘ the bridges and tunriels of the Ncw York Metropolitan ‘l’ransportation Authority 

(MTA), other than the Bronx-Whitestone Bridge and the Throgs Neck Bridge [or vehicles over 

105,000 pounds, by vehicles due to weight where that weight is within the weight allowed 

pursuant to a valid New Yorlc State and/or New York City DI,P. Pctitioners’ motion also seeks 

an order directing respondents to comply with the terms 01. an alleged seltlemeiit agreement 

entered into with petitioners in October 2005, and enjoining respondents from misapplying and 

diverting state toll l~i i idx collected at the bridges and tunnels of the MTA to projects unrelated lo 

the operation and niaintcnance of those bridges and tunriels and directing the proper application 

of tliosc fiinds. 

On August 7, 2007, aftcr hcaring from both sides, the court denied the requcstcd T R O  

and set the matter down for a prompt hearing on whether a preliiniiiary injunction should issue. 

Alter hearing expert testimony on August 1 6, 2007, tlic court issucd an Interim Order denying 
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petitioners’ oral application to aineiid the order to show cause concerning the TRO, iinding that 

tlie evidence adduced did not support a finding of a likcliliood of succcss on the merits. Thus, 

the Interim Order constituted a ruling oiily on petitioners’ rcquest for a TKO. ‘l’hc court did not 

make a h a 1  determination on petitioners’ request lor a preliniinary in; unction, which is presently 

before the court. 

The essence of petitioners’ claims is that respondents’ allegedly new restrictions were 

implemented without a rational basis and have “thc outconic of destroying business, incrcasing 

costs of construction dramatically and impacting neighborhoods.” Petition, 11 8. 

Respondents submit the affidavit and expert tcstiniony of Kenneth Serzan (Serzan), a vice 

president of Parsons engineering firm. On August 3, 2007, the Tlirogs Neck Bridge engineering 

oflice contacted Serzan to report red flags in coniiectioii with respondent ‘I’ribnmugh Bridge & 

‘Tunnel Authority’s (‘l’L3‘17A) biennial inspection. ‘I’lic rcd flags “nntcd heavy deterioration (that 

is, corrosion due to nist) and cracking of the webs along the bottom flange o f  the stringer ends at 

the expansion joints of the approach spans.” Serzaii Aff., 7 4. According to Serzan, “[s]tringers 

bear the direct wheel load of the vehicles traveling on the bridge via the oi-thotmpic deck.” Id. 

Parsons conducted additional inspections on August 4, 2007, which revealed deterioralion 

and cracking in inultiplc adjacent stringers of tlie center lane, wlicrc trucks up to 105,000 pounds 

had been directed lo travel. Id., 71 5 .  Serzan slates that some oftlie cracks wcrc “active,” 

nieaiiing that they were growing. Id., 7 6. Rcccnt inspections of suspended spans “dctccted 

additioiial locations of stringcr deterioration in the median lanes.” Id., 7 7. 

Serzan concluded that, because cracking was found in inultiple adjacent stringers 017 tlie 

approach spans, a passing overweight truck could cause a failure of those stringers, resulting in a 
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significant deck deformation downward (that is, a deprcssioii in the roadway) six inches deep. 

Id., 7 9. SerLan concluded that such a deck deformation could resull in a vehicle hitting the edge 

01 the deck and causing a severe accident with potentially catastrophic rcsults. Id. 

Based upon tliese results, on August 4,2007, Sermn recommcnded that TBTA restrict the 

inaxirnuni gross weight of vcliiclcs crossing the bridgc to 80,000 pounds until the permanent 

repairs arc completed on the approach spans, and the suspended spans arc inspected and 

necessary repairs are made. Id., 7 1 0. After subsequent analyscs, Serzan recoiiunended that six- 

axle vehicles weighing 105,000 pounds or less could be pennitted in the center lanc at 10 i d e s  

per hour, with escorts, and that othcr vehicles would be addresscd on a case-by-case basis. He 

also recommended that additional engineering evaluations be performed b e h e  overweight 

vehiclcs are permitted to cross thc ‘I’lnrogs Neck Bridge witliout spccial conditions. 

Thereafter, respondents issucd a notice to the attention of “truckcrs using the Throgs 

Neck Bridgc,” which provided that, bcgiiiniiig August 8,2007, “vchiclcs with Ncw York City or 

Statc Divisible Load permits wcighing up to 105,000 Ibs. will no  longer be ablt: to lravel across 

the Throgs Neck Bridge without an MTA B&‘l’ pcnnit.” Petition, Ex. A. This notice also 

providcd that “[a]ll vehicles weighing more than 80,000 Ibs. will bc rcquircd to follow the 

eslablished proccdure and apply in advancc for a permit fbr Special ITandling ... .’, fd. Scrzaii’s 

affidavit is consistent with his expcrt testiinony at the hcaring held on A~igiist 16, 2007. 

Petitioners claim that an 80,000 pound limit i s  also being enforced at the ‘Triborough 

Bridge. Kcspondents submit tlic affidavit oi‘Rocco D’ Angclo (D’hgelo) ,  the director of the 

Triborough Coniplcx and deputy chief engineer for the TBTR. 1)’ Angclo is “responsible for all 

design and constniction that takes place at the Fdcility, and for niaiiitaiiiing the Pacility in a good 
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state of repair.” D’Angelo A K ,  11 3. 11’ Angelo states that the TBTA does not honor DLPs on the 

Triborough Bridge, because “ro1verloadcd veliicles can seriously damage the structure of the 

TBTh’s bridges,” which “is pai-ticularly so at the Triborough, ._. the oldest o l  the seven bridges 

in the TBTA system. Accordingly, ‘1’Bl‘h will permit an ovcnvcight vehicle to travel over the 

Triborough only by prior arrangement, which we will coiisider on a case by case basis.” Id., 7 5 .  

TRTA permits an ovcrweight vehicle to cross the Triborough Bridge “subject to special 

conditions dcsigncd both to limit the stress to the structure of tlic 13ridgc and to avoid impcding 

the flow of traffic,” including accoiiipaniment by escorts and limitations on speed, lanes o l  travel, 

and hours during which such vehiclcs may cross. Id., 77 5-7. D’Angelo states that, allowjng 

petitioners to cross thc Triborough Bridge, at will, with overweight vehicles, will pose significant 

risk to thc tnickcrs and the public. Id., 7 6. 

According to D’ Aiigelo, Tl3TA’s 2006 biennial inspection o l  the Triborough Bridge 

revealed a load rating “suitable to take gross vehiclc wciglits of up to 54,000 pounds on 3 axles,” 

and the lowcst rating for an individual inember controls the rating lor the bridge. Id., 17 7, 8.  

D’ Angelo states that petitioners’ 1 05,000 pounds trucks, “eveii with the weight spread over six 

axles, places greatcr wcight 011 the structure of the Bridge than what it was originally designed 

for, and well above the niaxinium rating for thc controlliiig meinbers.” fd., 11 H. According to 

D’ Angclo, TRTA caiinot warrant that the Triborough Bridge is structurally sale for petitioners’ 

proposed use, becausc TBTA has iiot yet perlormed a structural analysis using petitioners’ tnick 

loading. Id., 11 1 1. 

I)’ Angclo clainis that, regardless 01 the structural issues, “trucks of the weight Peti tioriers 

propose liinit the life expectancy of the roadway, and camc roadways to dctcriorate at a faster 
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rate lhan would othenvisc be the case” (id., TI 12), and that “[flrcqucnt passage of overloaded 

trucks can impose incremental distress which has the direct effect of reducing the service life of 

tlie bridge structure” (id., 71 13). D’Angelo states thal the toll plaza and its access ramps are 

situated over an area of Randall’s Island populated with adniinistrative buildings, employees and 

pedestrians, and that since 2005, there havc becii at least two instances of sections of  concrete 

filling to the ground: onc from the Bronx Toll Plaza to an area adjacent to an active access ramp; 

lhe other fell to an area where office trailers have becn installed and where TBTA employees 

work. Id., 7 14. 

Pelitioners argue that they arc entitled to a preliminary injunction. Respondents counter 

that petitioners have not shown a likelihood ol‘success on the merits of their claims, and that, 

therefore, current law setting l‘orth the 80,000 pound wciglit limit should be enforced. 

“Thc drastic remedy ol‘ a preliminary injunction is appropriate only where the moving 

party has cstablished a likelihood of succcss on the merits, irreparable injury in its absence of 

such relief and a balancing of the equities in its fiivor.” Matter qfNon-Emergency Tmn.sporter.s 

($New Yo&, Inc. v Hcln~rnons, 249 AD2d 124, 127 (1” Dept 199S), citing CPLR 6301. 

“[R]egulation of the weight of vcliicles for the purposes o€ highway safety and protection 

of highways and bridges is a valid exercise of State power.” Intrastnte ‘l’rticking Cnrp. v White, 

185 AD2d 697, 697 (4‘h Dept 1992), citing Soz.ith Ch-olinu S‘tute IIighwry Depl. 17 Bwnwell 

Bro.r., 303 US 177 (1 938). “[T]herc is no absolute right on the part ol‘any person to use the 

highways in an unreasonable manner, so that life may be endangcrcd or tlic Iiigliway niay bc 

injiired and rendered impassable.” Town qf’ Wcrterford 11 L.B. Bmckett Lttmher C‘o., 227 App L)iv 

422, 425 (3“’ Dept 1929). 
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Section 566 of Ncw York’s Public Authorities I,aw states that thc TRTA serves a “public 

purpose” and is “performing an essential governmental function ... .” Morcovcr, “whcre an 

agency adopts a rcgulation that is consistent with its cnabliiig legislation ..., [he rule has the f’orce 

and cffcct of law.” Muller qf’Genernl Elec. Cupitcrl Corp. v New York State Div. qf‘Tax Appenls, 

2 NY3d 249, 254 (2004) (intcrnal citation omitted). ‘I’hrough scction 553 of tlie Public 

Authorities Law, the New York State 1,egislature 

has imposed upon the ITRTA] the duty to operate and control the 
vehicular tunnels, bridges and other fk i l  ities which constitute its 
pro.jcct, and has granted to it the powcr to rcgulate their use. The 
grant of such aulhority neccssarily implies the power to impose all 
such reasonablc conditions in relation to the use of such facilitics 
as will teiid to provide [or the general wclfarc and safety of those 
who use them. 

People v Mdrnud, 4 AD2d 86, 92 (2d Ilcpt 1957). 

21 NYCRR 1021.2 (a) (3) provides TBTA’s current weight restrictions lor “[t]iinnels and 

bridges--limit of 80,000 lbs., as prescribed by New York Statc Ilcpartmcnt of Transpoi-tation 

regulations.” Section (b) providcs that “[n]o vehicles exceeding the limits above set f‘orth shall 

bc pcrmitted in or upon the ficilities, cxccpt by prior airangemenl made through the officer in 

chargc of the I‘acility.”’ 

‘rhus, as a preliminary matter, it is not clear to the court thal petitioners’ claims involve 

judicial review of an administrativc dctcrmination “involving the exercise of discretion.” Siegel, 

Practice Commentaries, McKiiiney’s Cons Laws of N Y ,  Book 7I3, CPLR C7801:3. Rather, it 

Scctioii 385 of New York’s Vehicle and lraffic Law also accepts 80,000 pouncls as thc 
maximum weight limit for vehicles on its roadways, and that provision and relatcd rcgulations 
“governing the issuance of divisible load overweight permits)’ have been declared conslilutional. 
Intrustale TrwkiiTg C‘orp., 185 A132d at 697. 

I 
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appears that rcspondents merely cnforced a valid weight rcgulation, and petitioners makc no 

showing that mandarnus is an appropriate remedy, pursuant to article 78 of thc CPI,R, 

In any event, in a mandamus to review procccdiiig, the standard of review “is whcther the 

agency determination was arbitrary and capricious or aflected by an error of law.” Mutter qf‘ 

Scherbyn v Wqnc-Finger Lcilces B d  qjCo-op. Bduc. Serv., 77 NY2d 753, 758 (1991). In other 

words, the court’s “review is limited to whether a rational basis existed for respondents’ 

determinations (Matter of New York State Socy Uf‘Sur~eons v Axelrod, 77 NY2d 677, 685 

119911). An agency’s interpretation of thc statutes it administers should be upheld if not 

tinreasonable or irrational.” Mrxfter. of’Notz-timergcncy Trimsporters of ‘New York, lnc. v 

Hcmmons, 249 AD2d at 127; .we crlso Mutter of Hughes v Dohcrty, 5 NY3d 100, 107 (2005) 

(C’L[t]he judicial function is exhausted whcii there is to be found a rational basis lor the 

conclusions approved by the administrative body’ [citation omitted]”). 

Here, as described above, the affidavits of Serzaii and D’Angelo, and the testimony of 

Serzan at thc hearing held 011 August 16, 2007, provide a rational basis lor determining to 

enforce the regulatory wcight restrictions on thc Tlirogs Neck and ‘Triborough Rridgcs. 

Moreovcr, at the hearing on this inotion, petitioners’ own cxpcrt, Siarnak Pourhamidi 

(Pourhamidi), conceded that TBTA ciigineers “could reasonably coiiclude that it would be best 

for the maintenance and repair and condition o f  their bridge to limit the truck wciglit to the 

80,OOO-pouiid limit.’’ 8/16/07 Tr., at 18 1 ; see also 8/16/07 Tr., at 165> 170 (stating that 

Pourhamidi was “not testilying ... that tlic conclusions that Mr. Scrzan made are iiineasomble”). 

Pourhamidi also testified that vehicular travel over the bridge was safcr at 80,000 pounds than 

105,000 pounds. Id. at 190 (“[t]hc safety factor is, less than 105,000, you have a safety lactor. In 
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other words, you Iiavc heavier load, you liave rediiced safety factor”). 

In addition, respondcnts submit the nffidavits of  Brian Rowback (Rowback) arid James 

Fortunato (Fortunato). Rowback is an engineer employcd as chief operating officer or  the New 

York State Department of Transporlalion (DOT). According to Rowback, TRTA never entered 

into an agreeineiit to honor on its facilities the DLPs issued by tlic l)O’13. Rowback slates lhat 

DI,Ps issued by the DOT, pursuant to section 385 of thc Vchicle and Traffic law, expressly state 

that they are not valid within Ihe boundaries ofNew York City or on thc facilities of any TBTA 

bridge or tunnel. With his affidavit, Rowback submits DLP application forms, wliicli confimi his 

statement that D1,Ps are not valid on TH’I’A bridges. Rowback Aff., Kxs. 1-5, 

Fortunato is the chief of the special operations divisions within thc operations department 

of the TBTA, and he is responsible for TBTA law enforccmcnt. Fortunato slates that lie is not 

aware of any agreement that TBTA would allow ovenvcight trucks on its bridges if  they carried 

DLPs issued by tlic DOT. Fortunato states that, to the conlr;iry, TBTA officers consistently 

prohibit ovcrwcight trucks, those exceeding 80,000 pounds, froni using ‘I’H‘iA facilitics except 

undcr special conditions prescribcd by the TBTA for each individual facility. 

This evidencc from the engineers and officials responsible lor maintaining [he bridges 

establishcs a ratioiial basis for dcterrniiiing to enforce the regulatory weight restrictions, in order 

to keep the bridges safe for public have1 and to protcct them from further darnage and 

deterioration pending the necessary rcpair work. Therefore, pcti tioncrs lime not established a 

likelihood of success on the merits of their first and second causes of action. 

Petitioners’ third cause of action seeks injunctivc rclicf for respondents’ allcgcd arbitrary 

and capricious failure to perform its duties and improper diversion of toll monies. However, this 
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cause of action is not justiciable. See Mutter of New l‘ork S m e  Inspection, Sec. and Law 

Enfbrcement Empls., Disl. Council 82, AFSC’ME, AFL-CIO v C-‘iiomo, 64 NY2d 233, 239 (1984) 

(“lawfid acts of executive branch officials, perlormed in satisfaction ol‘responsibilities conferrcd 

by law, involve questions of judgment, allocatioii of resources and ordering of priorities, which 

are generally not sub.jcct to judicial review”); see also .Jones 1’ Becrme, 45 NY2d 402,407 (1 978) 

(“it is untenable that the judicial process, at the instance of particular persons and groups arrected 

by or concerned with thc inevitable consequenccs of the city’s fiscal condilion, should intervene 

and reorder priorilies, allocate the limited resources available, aiid in effect direct how the vast 

municipal enterprise should conduct its afliiirs”). 

Pctitioners’ fourth cause of action claims that respondents’ failure to honor DLPs 

amounts to a taking WithoLit due proccss of law. 

‘‘ I’he Fifth Amcndment, made applicable to thc States through the Fourteenlh 

Amendment, [citation oiiiittcd 1, provides that ‘privatc propcrty’ shall not ‘be taken lor public L I S ~ ,  

without just compensation.’” Phillips v Wmhing/nn Legal Pozrnd., 524 US 156, 163-64 (1998). 

Drawing on federal precedents, the Court of Appeals has set out a two-part test for substantivc 

due proccss violations, whereby claimants must establish: (1 ) that they possess “a cognimble 

propcrty intcrest”; and (2) “that the govcrimental action was wholly withoul legal justification.” 

Bower A.ssoc. v Town qfPlcasant Vdley, 2 NY3d 617, 627 (2004). “[Olnly the most egregious 

official conduct can be said to be arbitrary in the constitutional sense.” Id. at 628 (quolalion 

marks aiid citation omitted). 

While it is doubtfiil that petitioners can establish a property intcrcst in thc l~l~l’s, thc court 

need not reach this issuc because, for the reasons discussed abovc, respondents denionslrated that 
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their actions arc not arbitrary arid capricious, but rather, are rationally based upon colicenis lor 

public: sakty, and the protection of thc bridges from fui-thcr clainage and detcrioration pending the 

neccssary rcpair work. Therefore, petitioners have not shown a likelihood 01’ success on tlieir 

fourth cause of action. 

Petitioners’ fifth caiisc of action alleges that respondents’ failurc to pcrform a SEQlU 

study prior to acting was arbitrary and capricious. Tlowcver, as the Court of Appeals stated in 

Society qf‘Pluslics Indus., Inu. v County qj’Suffdk: 

the requirement that a petitioner’s injury h l l  within the concerns 
thc Txgislature sought to advance or protect by the statute assurcs 
that groups whose intcrcsts arc only iiiargiiially rclatcd to, or even 
inconsistent with, the purposes of the statute cannot use the COUI-~S 

to furthcr their own purposes at the expense of the statutory 
purposes. This is particularly nieaningfd in SEQKA litigation, 
where challcnges unrelatcd to cnviroimental colicenis can gcncratc 
interminable delay and interfcrencc with crucial govcrnmental 
projects. We have recognized the danger of allowing special 
intcrcst groups or pressure groups, motivated by economic 
self-interests, to misuse SEQliA for such purposes. 

77 NY2d 761, 774 (1991). 

Here, the Petition claims that respondents’ purported actions will cause ‘,a sharp increase 

in  the price of coiicrete, asphalt and constriiction aggregates” (Petition, 7 36), which ‘“wil I result 

in a major adverse economic impact to the region”’ (id., 7 37). Petitioners claim that “‘pricc 

gouging as well as the utter inability to complctc construction pro.jccts on time would be 

unavoidablc.”’ Id., 7 38. The Petition avers that the MTA’s action will cause “a 10% incrcase in 

the price ofconcrcte from the increase in the cost of sand alone” (id., 7 40), and that o m  large 

transporter of construction materials “just spent over $1.9 million dollars lor new vehicles,’’ 

which will be rendercd usclcss by M1‘A’s action (id, ,  11 41). These financial considerations are 

not within the zone of interest sought to be protected by SEQRA. Society ofPfn.stic.r Inclzrs., Inc., 
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77 NY2d at 774; see also Mnlcer ofMohi1 Oil Corp. 1’ Xyrucuse Indus. Dev. Agency, 76 NY2d 

428, 433 (1990) (“to qualify for standing to raise a SEQIL4 challenge, a party must deinonstrate 

tlial it will suffer an injury that is cnvironinental and not solely economic in nature”). 

Pctitioners do claim that TBTA’s enforccnient of weight liinilations will cause an 

“increase in the air and noisc pollution generated by the trucks.” Petition, 11 36. I Iowevcr, 

petitioners do not claim that they will “suffer direct harm, injury that is in some way different 

from that of the public at large.” Society of Plastics Indzzcs., Inc., 77 NY2d at 774. 

In their reply memoranduni of law, petitioners nrgiie that they “will suffer from an 

increase in the noise and air pollution generated by the very largc increase in the number of 131,P 

vehiclcs caused by the proposed action,” and that they will expcricncc thc increased pollution 

diffcrently because of their proximity to the increased pollution. Petitioners’ Reply Mem. o P  

Law, at  21. However, this conclusory claim does not satislj, petitioners’ burden ‘bf 

dciiionstrating that they have sufTered an envi ronmcntal injury that is in soiiie way different froin 

that o l  the public at large. Although the petitioners attcmpt to couch their allegations in terms of 

potential environmental h a m ,  it  is clear that the only injury allcged is a potential economic one.” 

Mcrtter qf Blzie Linun, Inc. v Cntrnly qf’We,stchester, 293 AD2d 532, 534 (2d Dept 2002); see irlso 

Matter of New York Horse crnd Curricrge Assn. v Cozcncil of City of New York, 149 AD2d 547, 

547-548 (1 st llept 1991) (“[slince petitioner’s objections to Local 1,aw No. 89 [a law regulating 

horse-drawn carriages] mainly coi~cern the law’s adverse economic impact on petitioner, and not 

its environmental impact, petitioner lacks standing to  assert a claim based on [ SEQRA] ” )  . 

Thus, petitioners lack standing under SEQRA, and, therefore, thcy have not shown a likelihood 

of success cui their fifth cause of action. 
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Furlhermore, in balancing the equities, any inconvenience to petitioners resulting ii-om 

having to coniply with the weight restrictions is outweighed by respondents’ need to protect the 

bridges from further damage and lo safeguard the public. Thus, the sixth cause of action for 

injunctive relief cannot succced. 

Jn conclusion, the petitioners have failed to establish any basis for injunctive relief and 

not have established any basis for annulling any of the respondents’ deteiininatioiis or actions as 

arbitrary or capricious. Siniply put, the petition seeks lo have to the court inappropriatcly 

intervene in the respondents’ nianagenient o€ the two bridges at issue. When as licre there is an 

articulated basis for the actions taken, and that basis has any amount ol‘ support in the rccord, 

regardless of whether it is the action thc court would have taken were it in the business o l  

managing bridgcs, thc court’s rcvicw is coiiiplctc. It is not for the court to detcrniine which ol‘ 

various optioiis for rcpairiiig the bridges and/or preventing their filr-thcr dctcrioration is the best 

or wisest. Rather, the court must defer to the expcitise of thc agency and aulhority’s involved. 

Accordingly, it is 

ORDERED ihal petitioners’ motion for a preliminary injunctjon is dcnicd as is the 

petition to annul various deteriniiiations of the respondents; and it is fiirthcr 

OIiDERED and AD.11JDGEII that the proceeding is dismissed together with costs and 

disburscmcnts. 

This is the decision, order and judgnicnt of thc court. 

E N ‘1’ E R : Dated: May 21, 2008 
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