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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 1 5  
_______l________c_____________I__  X 

GBC PROPERTY, LLC and  
MATTHEW A.  BLESSO, 

Plaintiffs, 

Index N o . :  103396/04 

-against - 

ARTHUR I. WEINSTEIN, E S Q .  and  
LAW OFFICES OF ARTHUR 1. WEINSTEIN, 
ESQ.  

D e f e n d a n t s .  
-__--_---- X _ _ _ _ _ _ _ _ _ _ - _ _ _ - _ _ _ _ _ _ _ _  

TOLUB, J. 

BACKGROUND 

Y The i n s t a n t  action commenced with a complaint a l l e g i n g  seven 

causes of action a g a i n s t  the defendan t  attorney and his law 

o f f i c e s ,  h e r e i n a f t e r  referred to collectively a s  

(1) I legal malpractice; ( 2 )  breach of  contract; ( 3 )  fraudulent 

inducement; (4) breach  of fiduciary duties; (5) false 

imprisonment; 

civil rights; and ( 7 )  malicious prosecution, The attorney for 

t h e  plaintiffs, GBC Property, LLC and Matthew A. Blesso, 

“ d e f e n d a n t ” :  

( 6 )  violation of plaintiff’s state and  federal 

hereinafter r e f e r r e d  to collectively a s  \ \Blesso’I,  

the s i x t h  c a u s e  of a c t i o n  f o r  malicious p r o s e c u t i o n .  

has w i t h d r a w n  

The first four causes of action are based on the retention 

of d e f e n d a n t  a t t o r n e y  to create a condominium conversion p l a n .  

On J u l y  2 5 ,  2001, B l e s s o  retained d e f e n d a n t  to c o n v e r t  a 
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residential building to condominium status. T h e  retainer 

agreement s t a t e s  that d e f e n d a n t  was to be paid a t o t a l  o f  $ 3 0 , 0 0 0  

f o r  t h e  work, of  which it is undisputed that only $15,000 h a s  

been  p a i d .  Along with t h e  retainer agreement, d e f e n d a n t  p r o v i d e d  

B les so  w i t h  a list of information that would be n e e d e d  to p r e p a r e  

the o f f e r i n g  p l a n  f o r  the Attorney General's approval. 

Both p a r t i e s  agree that it was Blesso's desire to have the 

c o n v e r s i o n  completed by calendar year  2 0 0 2 ;  h o w e v e r ,  B l e s s o  

alleges t h a t  d e f e n d a n t  o r a l l y  promised to have t h e  w o r k  and 

approvals completed within that t ime frame, a n  allegation 

d e f e n d a n t  refutes. T h e r e  i s  nothing in any w r i t t e n  document 

indicating a specific time frame for completion and approval of 

the w o r k .  

D e f e n d a n t  a s s e r t s  that h e  did not rece ive  many o f  the items 

he requested from Blesso until February, 2 0 0 2 .  T h e  red h e r r i n g  

was submitted to the Attorney General in J u n e  of 2002, o n e  mon th  

after d e f e n d a n t  received the e n g i n e e r i n g  r e p o r t  from BlesSo's 

i n i t i a l  architect, and the conversion p l a n  was finally accepted 

by the Attorney G e n e r a l  on May 30, 2003 .  Blesso  alleges that t h e  

d e l a y  was caused by defendant's malpractice. D e f e n d a n t  asserts 

t h a t  t h e  d e l a y s  were c a u s e d  by B les so  failing t o  provide 

defendant w i t h  t h e  information h e  needed to complete the work; 

problems Blesso had w i t h  his initial architects (who filed a 

mechanic's lien a g a i n s t  the building on December 2 6 ,  200.2);  and 
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problems w i t h  t h e  Attorney General's office associated w i t h  9/11 

and i t s  forced  move of  o f f i c e s .  

On J u l y  31 ,  2003, B l e s s o  informed defendant that he was 

terminating h i s  services in conjunction with the conversion plan. 

Evidence  shows that in September, 2 0 0 2 ,  Bless0 r e t a i n e d  a n o t h e r  

law f i r m  to complete t h e  conversion work, b u t  t h a t  firm n e v e r  d i d  

any  w o r k  on the p l a n .  

A f t e r  defendant was initially r e t a i n e d ,  Bless0 indicated 

t h a t  h e  d i d  n o t  want to act individually a s  the sponsor f o r  the 

building, and at Blesso's request d e f e n d a n t  created plaintiff GBC 

Troperties, LLC to ac t  as the sponsor. The instant lawsuit does 

not inVO1Ve a n y  problems associated with this work, which was not 

part of  t h e  s u b j e c t  r e t a i n e r  agreement. 

The last two remaining causes  of action concern ~lesso's 

request f o r  the file defendant c rea t ed  f o r  the conversion. 

r eques t  was made when Blesso terminated defendant's services. 
The  

According to d e f e n d a n t ,  defendant advised Blesso that 

because t h e r e  was still $15,000 l e f t  outstanding pursuant to the 

r e t a i n e r  agreement, t h e  law office had a r i g h t  to retain the file 

Until that amount was paid, 

that he would t u r n  over t h e  file on condition t h a t  they executed 

Defendant  states that he told ~l~~~~ 

mutual general r e l e a s e s .  Blesso e-mailed d e f e n d a n t  a g r e e i n g  LO 

the releases, and  arranged to come to defendant's offices on 

August 7 ,  2003, to s i g n  the releases and o b t a i n  the file. 
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o f f i c e  called t h e  police who a r r e s t e d  B l e s s o .  

Blesso was charged w i t h  Menacing and  P e t i t  L a r c e n y .  At 

arraignment, the matter was Adjourned in Contemplation of 

Dismissal. 

matter constitute false imprisonment and malicious prosecution. 

Blesso c o n t e n d s  that defendant's actions i n  t h i s  

A f t e r  extensive discovery, which has  been included with the 

motion, 

pursuant to C P L R  3211 ( a )  

pursuant to CPLR 3212 

d e f e n d a n t  now moves to dismiss t h e  cause5 of a c t i o n  

(1) and ( 7 )  a n d  for summary judgment 

(b), as well as for summary judgment on 

defendant's f o u r t h  counterclaim for breach of c o n t r a c t  based on 

the unpaid balance of $15,000 allegedly due d e f e n d a n t  pursuant to 

t h e  r e t a i n e r  agreement, t o g e t h e r  w i t h  interest from August 7, 

2003. 

DISCUSSION 

CPLR 3211 ( a ) ,  Motion to dismiss c a u s e  of action, s t a t e s  

t h a t  "[a] party may move for judgment dismissing one or more 

causes of action asserted against him on t h e  g r o u n d  t h a t :  
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(1) a d e f e n s e  i s  founded upon documentary e v i d e n c e ;  o s  . . .  

(7) t h e  pleading f a i l s  t o  s t a t e  a c a u s e  of action . . .  . 

Under CPLR 3211 (a) (1) a dismissal is permissible only when 

t h e  documentary evidence conclusively establishes a d e f e n s e  t o  

the asserted claims a s  a matter of law.  Leon v M a r t i n e z ,  8 4  NY2d  

8 3  (1994). As s t a t e d  in Ladenberg  T h a l m a n n  & Co., I n c .  v Tim‘s 

Amusements, Inc., 275 A D 2 d  2 4 3 ,  2 4 6  (1” Dept 2000/, 

[ t l h e  court‘s t a s k  i s  to determine o n l y  whether 
the f a c t s  as alleged, accepting t h e m  as t r u e  
and a c c o r d i n g  p l a i n t i f f  e v e r y  possible f a v o r a b l e  
inference, fit within any cognizable legal t h e o r y  
(Leon v .  Ma rtinez, 8 4  NY2d 83,  8 7 - 8 8  (1994). 
Dismissal pursuant to C P L R  3211 ( a )  (1) is 
warranted only if the documentary e v i d e n c e  
submitted conclusively establishes a d e f e n s e  t o  
t h e  asserted claims as a matter of  law (id. at 8 8 )  

To d e f e a t  a motion to dismiss pursuant to CPLR 3211 ( a )  (l), 

the opposing p a r t y  need only a s s e r t  f a c t s  w h i c h  “fit within a n y  

cognizable l e g a l  t h e o r y . ”  ( i n t e r n a l  quotation marks and citations 

omitted) Bonnie & Co. Fashions ,  Inc. v Bankers  T r u s t  Co., 2 6 2  

A D 2 d  188, 188 (lSt Dept 1 9 9 9 ) .  

Summary judgment under  CPLR 3212 ( b )  is appropriate when the 

movant establishes a pr ima facie entitlement to judgment as  a 

matter of law by the submission of competent evidence .  See 

Zuckerman v City of N e w  Yosk, 49 N Y 2 d  557, 562 (1980) Summary 

judgment is w a r r a n t e d  where there are no genuine issues of 

m a t e r i a l  fact and,  therefore, the moving p a r t y  is entitled to 

judgment as a matter of law. A l v a r e z  v Prospect Hosp., 68 NY2d 
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320, 324 1986) * 

T h e  court n o t e s  at the outset that, in opposition to the 

i n s t a n t  motion, Blesso has o n l y  submitted an affirmation b y  a n  

attorney unsupported by a n  affidavit of any person w i t h  personal 

knowledge of t h e  facts. Courts have h e l d  t h a t  a n  "affidavit of 

plaintiffs' a t t o r n e y ,  the only one, submitted in opposition to 

defendants' motions for summary motion [sic] was made w i t h o u t  

personal knowledge, c o n t a i n s  o n l y  c o n c l u s o r y  allegations, and is 

of no probative value." Meyer v U n i t e d  S t a t e s  L i f e  I n s .  Co.,  181 

A D 2 d  643 (1" Dept 1 9 9 2 ) ;  Noel v L -5 M H o l d i n g  C o r p . ,  35 AD3d 681 

(2d Dept 2 0 0 6 ) ;  Ramnarine v Memorial C e n t e r  for C a n c e r  and Allied 

Diseases, 281 A D 2 d  218 ( Ia t  Dept 2001). Regardless of the lack of  

legally sufficient o p p o s i t i o n ,  i n  o rder  t o  prevail on a motion 

f o r  summary judgment t h e  movant must still m a k e  out a pr ima 

facie case.  Z u c k e r m a n ,  Id. 

F i r s t  Cause of Action for Leqal Malpractice. 

I n  o r d e r  t o  prevail on  a cause of action for legal 

m a l p r a c t i c e ,  a plaintiff m u s t  prove e a c h  o f  the following 

elements: (1) the attorney was negligent; (2) the attorney's 

negligence was t h e  proximate cause of a n  i n j u r y  to the p l a i n t i f f ;  

and  ( 3 )  the plaintiff suffered actual damages. To demonstrace 

that t h e  a t t o r n e y  was negligent, the plaintiff must prove  t h a t ,  

b u t  for the l a w y e r ' s  actions, he or s h e  would either have  

prevailed in the matter or n o t  suffered a n y  damages. Bishop  v 
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A t t o r n e y  General’s o f f i c e  is 4-5 months, although it has t a k e n  

him up to o n e  year to obtain a p p r o v a l  on occasion. He further 

s t a t e s  t h a t  b y  the time his firm became involved the plan 

submitted b y  defendant had  a l r e a d y  been approved .  

Mr. Colombini indicates that some of the items d e f e n d a n t  

r e q u e s t e d  f o r  inclusion i n  the p l a n  c o u l d  have  b e e n  obtained 

either from t h e  client or public records, but some i t e m s  had t o  

come either from the client or third persons, 

architect. Nowhere in his testimony does Mr. 

s u c h  as  an 

Colombini r e n d e r  

any  opinion regarding defendant’s s k i l l  or performance w i t h  

respect to the l e g a l  work s u b j e c t  of this litigation. 

No evidence in admissible form has  been provided to indicate 

t h a t  d e f e n d a n t  did not u s e  the s k i l l  commonly exercised by 

ordlnary members o f  the l e g a l  community. Consequently, the f i r s t  

e l e m e n t  O f  a l e g a l  malpractice claim h a s  not b e e n  established. 

F u r t h e r ,  there is no p r o o f  t h a t  Blesso suffered a n y  damages 

because of the d e l a y  in gaining the A t t o r n e y  General‘s approval 

f o r  the conversion plan. A s  stated by the court in G ~ Z Z O ] ~  

B u i l d i n g  Corp. v S h a p i r o  (181 A D 2 d  7 1 8  [2d Dept 1992]), a c a s e  

Similar to the one at bar in which a legal malpractice claim was 

b r o u g h t  against an a t t o r n e y  f o r  a delay in approval o f  a 

condominium offering p l a n ,  

were l e g a l l y  d e l a y e d  because  o f  t h e  a b s e n c e  o f  an  approved  p l a n ,  

p roo f  was not established . . .  that units would have  been sold a s  

“ [ w l h i l ~ :  sales of condominium units 
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originally scheduled at the desired price." Id. A t  718. 

Furthermore, documents submitted w i t h  this motion indicate t h a t  

one of t h e  units in the s u b j e c t  building sold for a record h i g h  

price. Consequently, B l e s s o  has failed to demonstrate any b u t  

speculative damages. 

To prevail on a motion for summary judgment, a defendant 

must provide evidence  in admissible form t h a t  t h e  p l a i n t i f f  is 

u n a b l e  to prove  a t  l e a s t  one of  the essential elements of  a l e g a l  

malpractice claim. Oberkirch v Eichinger, P.C. , 35 A D 3 d  558  (2d 

Dept 2 0 0 6 ) .  In the i n s t a n t  matter, defendant has demonstrated 

that Blesso c o u l d  n o t  prevail on two of t h e  essential elements; 

Blesso h a s  p r o v i d e d  no admissible evidence of a n  attorney o p i n i n g  

t h a t  d e f e n d a n t  d i d  n o t  exercise the common s k i l l  of a n  o r d i n a r y  

lawyer, nor d i d  Blesso p r o v i d e  evidence of a n y  b u t  speculative 

damages. T h e r e f o r e ,  based on  the f o r e g o i n g ,  defendant's motion 

to dismiss the legal malpractice c l a i m  i s  g r a n t e d .  

Second Cause of Action for Breach of C o n t r a c t ,  

A b r e a c h  of contract claim may o n l y  be sustained where t h e r e  

is an express  promise in the retainer agreement to a c h i e v e  a 

specific result and the a t t o r n e y  f a i l s  to do so. See A g l i r a  v 

Julien 6 S c h l e s i n g e r ,  P.C., 2 1 4  A D 2 d  178 (lgt  Dept 1995) ; 

Pacesetter Communications Corp. v Solin & B r e i n d e l ,  P.C., 150 

A D 2 d  232,  2 3 6  ( lSt  Dept 1989). The o n l y  exception would be an 

implied promise to exercise due care in performing the 
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c o n t r a c t u a l  promise. Santulli v E n g l e r t ,  Reilly & McHugh, P .  C . ,  

78  NY2d 700 (1992) (retainer s a i d  t h e  attorney would per form a l l  

services in relation to preparing a mortgage and  the d e f e n d a n t  

a t t o r n e y  failed to record  t h e  m o r t g a g e ) .  

I n  the instant matter the documentary e v i d e n c e  supports 

defendant's position t h a t  he did perform all the work detailed in 

the r e t a i n e r  agreement excep t  for assisting in t h e  closing of the 

sales of  individual u n i t s  which were t o  be s u b j e c t  to s e p a r a t e  

legal fees. Defendant f a i l e d  to a s s i s t  in the closings becausc  

defendant was f i r e d  p r i o r  to the units b e i n g  sold. Blesso h a s  

n o t  alleged a n y  breach of t h e  written terms of the agreement, 

maintaining that t h e  breach  is based on o r a l  representations a s  

to when the final approval for t h e  conversion p l a n  would be 

forthcoming from the A t t o r n e y  General. T h a t  assertion by B l e s s o  

goes far beyond an implied promise to exercise due care. 

Based on t h e  f o r e g o i n g ,  defendant's motion to dismiss t h e  

cause of action for breach of  c o n t r a c t  is g r a n t e d .  

Third Cause of A C ~  i o n  f o r  Fraudulent Inducement, 

TO maintain a cause of action for fraudulent inducement, 

t h e r e  must be a material misrepresentation, known to be false, 

made w i t h  the intention of inducing reliance, upon which t h e  

v i c t i m  actually relies and consequently sustains a detriment. 

Merrill Lynch,  Pierce, Fenner & S m i t h ,  I n c .  v Wise M e t a l s  Group, 

LLC, 19 A D 3 d  2 7 3 ,  275 (lSt Dept 2 0 0 5 ) .  In the case at b a r ,  B l e s s o  
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h a s  only alleged that defendant induced h i m  into r e t a i n i n g  

defendant's serv ices  by misrepresenting his (defendant's) 

b a c k g r o u n d  and expertise with respec t  to condominium conversions. 

T h e  documents submitted with this motion, and  supplied to 

Blesso d u r i n g  discovery, s u p p o r t  defendant's assertions that he 

has extensive experience and expertise in condominium and co- 

operative conversions. He h a s  been a licensed attorney f o r  f o r t y  

years, has  successfully converted approximately 200 buildings, 

has been the Vice-president of the Council f o r  New York 

Cooperatives & Condominiums since 1996, and is cited a s  an e x p e r t  

in the f i e l d .  

Based on all the documents and evidence submitted, the c o u r t  

f i n d s  t h a t  B l e s s o  has f a i l e d  to s u s t a i n  a cause  of action f o r  

fraudulent inducement and,  t he re fo re ,  defendant's motion to 

dismiss this cause  of a c t i o n  is granted. 

Fourth Cause of Action f o r  Breach of F i d u c i a r v  Du ties. 

The underlying f a c t s  alleged by Blesso for this cause of  

a c t i o n  a r e  the same f a c t s  as those used to support the cause of 

action for l e g a l  malpractice and,  as s u c h ,  are duplicative a n d  

t h e r e f o r e  should be dismissed. I n k i n e  P h a r m a c e u t i c a l  Co.  , Inc. 

v Coleman ,  3 0 5  A D 2 d  151 (15t Dept 2 0 0 3 ) ;  S o n n e n s c h i n e  v Giacomo,  

295 A D 2 d  287 ( lJ t  Dept 2 0 0 2 ) .  

F i f t h  C a u s e  of Action f o r  F a lse Imprisonment. 

To e s t a b l i s h  a cause of action f o r  the tort of f a l s e  

11 
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imprisonment t h e  a plaintiff must show that: 

intended to confine h i m ,  

confinement, (3) t h e  p l a i n t i f f  did n o t  consent to the confinement 

and ,  (4) the confinement was n o t  otherwise p r i v i l e g e d .  Broughton  

v S t a t e  of N e w  York,  37 NY2d 451, 456 (1975). However, a 

civilian who provides  the p o l i c e  w i t h  the information t h a t  

r e s u l t s  in another‘s a r r e s t  c a n n o t  be found liable for f a l s e  

imprisonment unless that civilian a c t i v e l y  induced t h e  police 

a c t i o n  in a manner other than just supplying information. 

W a s i l e w i c z  v V i l l a g e  of Monroe Pol ice  D e p t . ,  3 AD3d 5 6 1  (2d Dept 

2004). 

t h e  d e f e n d a n t  

(2) the p l a i n t i f f  was conscious of  the 

Nothing in the documents submitted indicates t h a t  defendant 

actively induced the police action, nor is it alleged t h a t  

d e f e n d a n t  personally confined Blesso .  T h e r e f o r e ,  defendant‘s 

notion to dismiss the cause of action for false imprisonment is 

g r a n t e d .  

S i x t h  Cause of Action for V i o l a t i o n  of Federal a n d  State 

C i v i l  R iqhts, 

This cause of a c t i o n  was w i t h d r a w n .  Plaintiff’s c o u n s e l  

stated that “the f a c t s  of this case do not s e t  o u t  a p r o p e r  claim 

for the civil rights violation and t h i s  cause of action (number 6 

in the complaint) is h e r e b y  withdrawn.’’ (Plaintiff’s Affismation 

i n  Opposition p .  3 p a r a .  8 ) .  
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$even th  Cause of Action for Malicious ProsecutiQn. 

The elements of malicious prosecu t ion  are: (1) the 

commencement or continuation of a criminal p r o c e e d i n g  by the 

d e f e n d a n t  against the plaintiff, ( 2 )  t h e  termination of the 

p r o c e e d i n g  in favor of the accused, 

cause  f o r  the criminal proceeding ,  and ( 4 )  a c t u a l  malice. 

Eroughton v S t a t e  of N e w  York, s u p r a .  Consequently, if the 

criminal p r o c e e d i n g  does n o t  terminate in the accusedrs f a v o r ,  

one  of the essential elements of t h e  tort of malicious 

prosecution is missing. 

( 3 )  the absence of  probable 

In the i n s t a n t  case,  B l e s s o ' s  criminal case was a d j o u r n e d  in 

contemplation of dismissal. An adjournment in contemplation of 

dismissal is not a determination of g u i l t  or innocence, and  as 

such a person's acceptance of s u c h  a p l ea  bars a n  action f o r  

malicious p r o s e c u t i o n .  C h r i s t e n s o n  v Gutman, 249 AD2d 8 0 5 ,  8 0 9  

(3d Dept 1998). As the court s a i d  in Molina v The C i t y  of N e w  

York ,  26 AD3d 3 7 2  ( lS t  Dept 2 0 0 6 ) ,  when t h e  criminal p r o s e c u t i . o n  

does not "terminate in an acquittal or an unqualified dismissal, 

b u t  merely an adjournment in contemplation of dismissal 

[citations omitted], plaintiff's claims for malicious prosecution 

. . .  were properly dismissed [citations omitted]." 

Therefore ,  based on the foregoing, the court g r a n t s  

defendants' motion to dismiss the cause of action for malicious 

p r o s e c u t i o n .  
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and it is f u r t h e r  

ORDERED t h a t  t h e  p a r t  o f  defendant's m o t i o n  f o r  summary 

judgment on defendant's f o u r t h  counterclaim f o r  breach  of 

contract is g r a n t e d ;  and  it is f u r t h e r  
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ORDERED that the issue of t h e  reasonableness o f  the 

attorney's fees  and amount to be awarded is r e fe r r ed  to a S p e c i a l  

re fe ree  to hear  and report w i t h  recommendations, except  t h a t ,  in 

the event of and upon the filing of a stipulation of the p a r t i e s ,  

as permitted b y  CPLR 4317, the Special Referee,  o r  a n o t h e r  person 

designated by t h e  p a r t i e s  to serve as referee, shall determine 

motion pursuant to CPLR 4 4 0 3  or r e c e i p t  of the determination of 

the Special Referee or the designated re feree ;  and it is f u r t h e r  

~- 

WALTER B .  T ~ L U B ,  J.S.C. 
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