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SCANNED ON 61312008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

20 PRESENT: PART 
Justice 

- v -  

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. O-3 
E 7 A L  MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits I 

Cross-Motion: I I Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

Check one: 0 FINAL DISPOSITION rl NON-FINAL DISPOSITION 

Check if appropriate: I 1 DONQTPOST 17 REFERENCE 
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PI ain ti ff ,  

-against- 

Index No. 106787/05 

Defendants move, by 01-dcr to show cause, for an or-dcrpursiiant to C.P.L.R. 9 32 16(3), 

dismissing plaintiff's complaint for her Failure lo coiiiply with discovery orders. Altcrni:itively, 

defeiidants ask the court to issue a date certain by which plaintifl'must inform thc court of whether slic 

will continue with the proseculion ol' this inattcr with ricw counsel or pro S P ,  togethcr with xi ol-ckr 

that, should plaintiff fail to apprise h e  court of this information, plainlifl's complaint be dismissed 

automatically on the merits with prejudice. This motion is not opposed, LIS plaintiff has defiiultecl on 

[he motion. ' 

This I S  an action for riicdical n i a l~~rx l i ce  and wrongful dealh ;u-ising fimin chc ti'eiitment 

of p l ~ i n t i f f " ~  dececlent, Mary Ricc. The action was commenccd originally under Indcx Number 

1 10469/04 by the filing of a summons and complaint on July 19, 2004, with plaintiff riarncd ;is lhe 

proposcd ;idrnlnistralor f o r  the Estatc of Mary Rice. Only del'edant Sharon Smith, M.D., was served. 

Issuc was joincd on bchalf o f  Dr. Smith by scrvicc of a n  answer- a n d  combined discovery demiuids on 

' Although dcfcndants have submitted a rcply with tlic instant motion, neitllcr plaintiff pro  
SI' TVX her prior counsel submitted opposition pape1.s. 
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August 18, 2004. Demands for authorizations wci-c also scrvcd o n  August 30, 2004 iincl September 

23, 2004. Subsec~uently, dcfendxits moved Tor ciismissal under C.P.L.R. 8 321 1 (n)(3), on the grouncl 

that no Icttcrs of :idministration had bccn issucd thii1 would provide plaintiff with the 1cg;ll c;ipci1y 

to  commence the action. This motion was granled by the Hon. Justice Shcila Abdus-Sala:im j i i  ii 

decision and order dated April 8, 2005, and entered on April 18, 2005. 

Letters of :idininistriition for the Estate ol‘ Mary Rice wcrc issucd to p l a l n t i r f  oil March 

I O ,  2OOS. On May 10, 2005, plaintif1 again filed ;I summons and complaint undcr thc instant index 

tiumber, 106787/05, with plaintiff as Adriiinistrxti-ix of thc Estate of Mary Rice. Issue was joiricd 3s 

to all defendants by service of answers and conibincd discovcry demands on June 22, 200.5, and 

August 1 ,  2005. 

In rcsponsc to a 90-day Notice served on plaintiff on 01- about April 2, 1007, plaintiff 

filed her- Note of Issue and Certificate ollieadiness on Juric 27, 2007, selling I‘orth that discovery was 

incomplete, deposilions had not talccti placc, and the case was not ready for trial. On August I ,  2007, 

dcfendants moved to vacate plaintiff’s note of issuc and to dismiss fur failure to prosecute; plaintiff 

cr-oss-moved to strike del’endants’ answers for failing to cornply with discovery. On August 2 I ,  2007, 

the Hon. Justice Eileen Brunsten, to whom this casc was assigned origiii:illy, vncated tllc notc of issue 

but declined to dismiss the action hecause plaintiff indicatcd a strong desire to pursue the action on 

the merits and to conduct discovery; additionally, plaintifl agi-eed to withdraw her cross motion. 

The parties entered into tl preliminary conference order (the “PC Ordcr”) on August 2 1 ,  

2007, which set forth a schedule for discovery. Plaintiff was to exchange authoriz:itions lor 1111 pi-ior, 

-2- 

[* 3 ]



concurrent, and subsequent treating physicians within twenty (30) days, as well ;is appear- Cor a 

deposition on 01’ before Octobcr 21, 2007. Tlic PC Order was confirmed i n  a lcttci- from dcl’endanls 

to plniniifl, h t e d  September 24, 2007. Plaintiff did not exchange any authoi-izatioiis ii i i t i l  October I C ) ,  

3007, and i t  iippears that plaintiff orily cxclimgcd some of the authorizations 1-elatcd to dcccdcnt’s 

pharniacy and Medicaid records. Accordingly, defendanls’ counsel contacted Justice 131-ansen’s 

char-nbers to advise thc court that dcfcndants would not be able to pi-ocecd with plaintiff’s clcpsition 

on schedule. The coiirt xljoui-ncd pl;iintiff’s dcposilion arid advised all pmtics to continue wilh 

discovery; h i s  conversation was rncmorializcd i n  a lcttcr to the court, copied to pl ; i in t iFf ,  cliitecl 

October 26, 2007. 

On December 11, 2007, all parties appeared before Justice Bi-:insten f o r  a compliance 

confcrcncc. T T ~  the iiistant motion, defendants set forth that by this tiiiic, plaintiff had  o n l y  provided 

aiithoi.imlicms for decedenl’s phaimacy and Medicaid record. Plaintiff had not provided ;i copy or  the 

dc at h ccrt i fi c a tc and 1 c t tcrs of ad ti1 i ti i strati on ; aut h oii z a ti o t i  s for a I I prior, c 11 1-rei1 t , and sub sccl iic ti t 

treating physicians; or, payment for copies of defendant’s records. Plaintiff was directed, by llie 

compliancc confercncc order datcd Ileccmbcr I I ,  2007 (thc “ C : C  Order”), to pi-ovidc thc dciith 

ccrtificatc and letters ofadmiriistration within SCVCTI (7) days and the outstanding autIioi-iz~ltic:~ns within 

thirly (30) days. Additionally, plaintiff was directed to appear for her deposition on or bcforc March 

3, 2008, and a sclicdulc was set for dcfcndnnts to be deposed. A status confei-encc w3s scheduled ~ U I -  

March 4, 2008. 

Defeiidanls allege [hat between December 11,2007 and Murch 4, 2008, plairitifff~lcd 

to exchange any discovery, nor- did she appear [or her coui-t-oi-deicd deposition. Due to ii1ventoi.y 
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changes, this case was reassigncd fi-om Justice Brimstcn to the undersigned o n  March 4,2008. On tha t  

same date, thc paities appeared for thcir scheduled status confcicncc, nt  which plaintiff’s attorney 

indicated that he iritcndcd to iiiove fo r  an orclcr pci.mitting him to withctraw as pl:iin~ifl’s counscl. 

Accordingly, the status conference was i i d j ~ i i i ~ i ~ d  to March 25, 2008; suhsequently, by tclcphonc 

conference, the partics rcqucsted a second acijoiirnmcnt to April I ,  2008, which was granletl. On 

March 17, 2008, plaintiff moved, by orcler to show C;~USC, for pcrniission to wi thcli-aw ;IS counsel 

(Motion Scquciice Number 002). On March 2.8, 2008, defendan1 made the instant applic;itton. By 

decision and order dated Apiil 2, 2008 (the “April Order”), this court granted plaintiff’s counsel’s 

motion to  withdraw, without opposition from either plaintiff hcrsclfor dcfcndants. The dccision was 

conditioned on plaintiff’s counsel serving a copy of the order with notice of entry upon ttic pl:iintiff 

at her last known address by regular and ccr-tificd mail, retuin receipt requested, and on defendants by 

rcgular mail, within fivc ( 5 )  days of the date of entry of the order. Thc Apvil Ordcl- was c n t c d  011 

Api-il 4, 2008. On May G, 2008, plaintiff‘s now foriiier counsel filed :iri affidavit of scrvice will1 the 

court, setting forth that on April 10, 2008, his officc scrved the Apiil Oi-der, with notice of entry, on 

plaintiff a n d  defendants by rcgularmail and by cel-tlfled mail, rcturn receipt reqiicstcd. Plaintiff hcrsclf 

hiis not apprised the court that she has either reluned ncw counscl or has clcctcd to procccdyr-o so, and 

has not responded to the instant motion to dismiss. 

C.P.L.R. 5 3 126 provides, in pcrtiiient part, thal 

[i]f any party . . . refuses to obey an order fo r  disclosure o r  will‘tllly 

fails to disclosc information which the court rinds ought to have been 
disclosed pursuant to [C.P.L.R. Art. 3 I ] ,  thc court may make such 
urders with reg:ird to thc failure or rcfusal as ai-e just, among thcm: 

3. :in ordcr . . . dismissing the action 01- m y  part thei-cot, 01- 

rcndci-ing a judgment by default against the disobedient party. 
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“The remedy of striking a complainl pursu:int to CPLR 3126 for lailul-e io comply with ;I discovery 

ordcr is appropi-iate only where the moving party demonstrates that the nun-disclosure was willl‘iil, 

contumacious or due to bad faith.” Weissnian v .  30 Fast 9th Street Corti., 48 A.D.3d 242, 243 ( 1 s t  

Dep’t 2008). A party’s long continucd patteiu of noncompliancc with coiirt orders and discovery 

dcmands gives rise to an inference of willful and contumacious conduct. Jones v .  Green, 34 A.D.3d 

360, 26 1 (1 st Dep’t 2006). Sincc the miiinencenicnt of this litigation, plaintiff has failed to comply 

with defendants’ discovery demands. Indeed, she has hi led to coniply since 2004, when the prior 

action was commenced, and has failed to comply with court-ordered discovery in this aclion since 

August 2 1 , 2007. Autholizalions have n o t  bccn cxchanged i n  accoi-dance with either the PC: Order o r  

h e  CC: Ordcr-. Plainiif~ has also f;iiIcd to appear for ;I deposilion as diclated by bo th  the PC Ordcr :itid 

the CC Order. Moreover, plainliff has not opposcd the instant motion and has no1 offered any excuse, 

iiiucli less ;i reasonablc excuse, for her I‘aiIiIrc to 1-cspond to coul-t-ordel-ed discove1.y. Td, Plaintiff’s 

long continued patlern of noncompliance establishes h a t  plaintiff’s fiiilur-e to produce discovery is 

w i 1 I f u  I and contumacious, and w ai-r-an ts di smi ss a1 , 

Accordingly, i l  is 

ORDERED (hat  thc motion to is dismisscd with 

costs a ~ i d  dishui-sements to defendant ;is taxcd by the clcl-k of thc Cnuit 

ORDERED that the Clerk is directed to enter judgment accorclingly. 

[* 6 ]


