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PI ai n t i ffs, 
Index No. 
1 I0545/07 

Mot. Scq. N o .  : 
00 1 

- against 
Decision and 

Plaintiffs bring this action for pcrsonal iiijurics allcgcdly sustai‘hl  whcn 
plaintiff Mcycr Glicknian tripped arid fcll over a troe gratc i i i  front of the p rmiscs  
known as 2 12 East 39‘” Street in the County and State of New York on January 7, 
2007. Beatrice Soury-Lavcrgnc brings a dcrivitivc action. Thc dcfcctivc tree grate was 
allcgcdly damaged when a car accident occurred between two vehiclcs five days 
car 1 i c r . 1) c fcri dan t Car Kc 11 t a 1 s , In c , (‘ ‘ Rcii t a 1 s”) , ow 11 c r o f o 11 e o f ‘ t h c vch i c 1 cs i n vo I ved 
in that  accident, moves to dismiss pursuant to C‘PLK 32 I I (a)(7). The vehicle in  
question was rented to NBC Universal Inc.( “NBC‘”) in connection with thc production 
of “’I‘lic Bournc Ultimatuni.” Plaintiffs and defendant Phung 1’. Pham (“Phum”), 
driver of Rentals’ vehicle, oppose. Defendants the City of New York, Arthur N .  
Abbey, Horace A. Crcary, and George Tawia do not submit papers. 

licntals argucs that it is n o t  liable for M r .  Glickiiian’s injuries pursuant to the 
fecdcrnl statuto known as tlic Graves Aiiicndiiicnt ( s w  49 U.S.C. $301 06) which was 
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signed into law on August 10, 2005 

The Gravcs Anicndmcnt statcs, in relevant part: 

I n  gcncral. h i  owricr of a motor vehicle that rents or luascs the vehicle 
to a person (or an affiliate of’tlio ow~icr) shall not be liable under the law 
of‘ any State or political subdivision tlicrcof’, by reason of bcing the 
owner of the vchiclc (or an affiliate ofthe owner) fbr harm to pcrsons o r  
property that rcsults or arisus out of the use, operation, or possession of‘ 
the vchiclc during thc licrioci of tho rental or Icnsc, if‘- 

( I )  the owtier . . . is engaged iti the track or busiticss of ronting or 
leasing motor vcliiclus; and 
(2) tlicrc is 110 iicgligcncc or criminal wrongdoing on thc part of 
the owner (or mid af‘filiatc of the owricr). 

Plaintiff and Pham, in  opposition, argue that as no discovery tias yot bccn 
conducted, tho niotion is prcmature. Specifically, they arguc that Iiciitals 1x1s not 
cstnblislicd that i t  was neither negligent tior guilty of‘ criminal wrongdoing. Plaintiff 
points out that Rentals has riot provided thc rental agrccmcnt bctwccri i t  and NRC, 
which would show that thcrc was 11 “legal” rental agrccnicnt. However, Rcl1tals did 
include the agreenictit i i i  its motion papcrs. 

Initially, the sole criterion when deciding a niotion to disriiiss based on f ai ‘ I  Lire 
to statc a cause ofaction is whether thcrc is any causu of action cognizablc at law from 
the four corriers of the complaint. Howcvur, wlicn thc party oppwirig thc motion 
submits evidentiary material to be considcrcd in addition to the coniplaint, the 
question bcconics whcthcr tlic proponciit of tlic pleading 1zm :i cause of action, not 
whcthcr he has stated oric. (C;\izgenlieiiiicr v. Giiuburg:, 43 N.Y.2d 268[ 19771). 

I n  a recent dccision by thc Appcllatc Division, Second Department, the Graves 
Ariicndniont was upheld as constitutional. (C;raham v. Dunklcy, 50 AD3d 55[2nd 
Ilcpt. 2008J). There, the court dismissed the complaint as against the dcfendnnt car 
rcntal conipany because plaintiffdid not allege any affiniiative ricgligciicc on the part 
ofthe rental company. Rather tlic action was based solcly on vicarious liability. Hcrc, 
as in Grati:im, plaintiffs do not allege in their coniplnint that Rentals was ncgligcnt or 
committed any wrongdoing. T l i ~ ,  tlicircIaiiii is bariui by t h u  Gravcs Amcndnicnt and 
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the complaint is dismissed as to Rcnta s. 

That discovery is not coniplctu docs not niandatc a diffcrcnt result. Whcrc facts 
cssontial t o  justify opposition to a inotion for sunimary judgmcnt arc within tlic 
exclusive knowlcdgc and posscssion oftlic moving party, s~iiiiriiary judgiiicnt should 
bc dcniud. Yet, ncithcr Pliniii nor plaintiff have assertcd h c t s  suggesting ICcritals was 
negligent. No such ncgligcncc is allegcd in thc plaintiff's coinplaint, and no cross 
claim by I'hmi was plcaded or provided to tho Court with Pliarii's submissions. 

Whercf'ore i t  is Iicrcby 

ORDERED that the iiiotioii to dismiss is grantcd and the complaint is hcrcby 
scvcred and dis;niisscd as against dcfendant Car Kcntalx, Inc., and tlic C'lcrk is directed 
to cntor judgnicnt i n  favor of said defendant; and i t  is furthcr 

ORDERED that the rcmaindcr of thc action shall continuc. 

'i.--+X->x_____ .- 
~I 

DATED: May 29,2008 
EILEEN A.  ICAKOWER. J.S.C 
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