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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK; PART 15 
-______I_____c_______________I_II____L_ X 

J A C K  VOGEL ASSOCIATES, 

P l a i n t i f f ,  

-against- 1 1 3 8 7 4 / 0 6  

COLOR EDGE I N C .  and  MERISEL INC., 

Defendants, 

TOLUB, J. : 

landlord of defendants Color Edge Inc. (Color Edge --? and Merisel 

Inc. (Merisel). JVA‘s complaint asserts four causes of action 

against the defendants: (1) rents allegedly owed b y  Color  Edge 

for the premises leased by Color Edge (eighth and e l e v e n t h  floors 

of plaintiff’s building) in t h e  amount of $ 7 2 , 8 7 1 . 9 0 ;  ( 2 )  rents 

allegedly owed by Merisel f o r  the premises l e a s e d  by Merisel 

(g round  and basement levels of the building) i n  t h e  amount of  

$32 ,900 ;  (3) property damage allegedly caused by defendants to 

the building’s waste and sewer line in the amount of $13,800; 

( 4 )  payment by d e f e n d a n t s  of Legal fees i n c u r r e d  by  p l a i n t i f f  in 

an  amount n o t  less t h a n  $20,000.  

a n d  

I n  t h e i r  answers, d e f e n d a n t s  assert various affirmative 

defenses, as discussed fully below. J V A  moves to s t r i k e  all 

affirmative defenses ,  and  for leave t o  amend the t h i r d  cause of  

action f o r  alleged property damage from $13,800 to $ 7 9 , 8 0 0 .  
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Colo r  Edge opposes the motion to s t r i k e  and asserts a right of  

s e t o f f ,  alleging, among o t h e r  things, t h a t  J V A  failed t o  maintain 

the b u i l d i n g ,  Merisel also opposes the motion to s t r i k e  (in 

p a r t ,  as discussed below), and cross-moves for summary judgment 

dismissing the second cause of a c t i o n  f o r  alleged u n p a i d  ren ts .  

Baokqxound 

Eased on the record of this case, the s u b j e c t  building 

is owned by J V A ,  and is located at 38 West 21’t St ree t ,  N e w  York 

C i t y .  On o r  about  December 1, 2002, JVA entered i n t o  three l ea se  

agreements with Color Edge for (1) the e i g h t h  floor; ( 2 )  the 

eleventh floor; and (3) the ground and basement levels of the 

building. In March 2005,  Merisel a c q u i r e d  Co lo r  Edge‘s a s s e t s ,  

including its t r a d e  name, and in conjunction therewith, Merisel 

entered into a Modification, Assignment and Assumption of Lease 

Agreement (the Assignment) w i t h  C o l o r  Edge and  JVA, w i t h  respect 

to t h e  g round  and basement f l o o r s  of  the building. Pursuant t o  

t h e  Assignment, Merise1 assumed C o l o r  Edge’s  r e n t  obligations, on 

a going-forward basis, with respect t o  the ground and basement 

f l o o r s .  With respect to t h e  e i g h t h  and e l e v e n t h  floors, Merisel 

asserts t h a t ,  based on t h e  sublease agreements between it and 

Color Edge, the rent obligations as to t h e s e  f l o o r s  remained the 

sole responsibility of Color Edge. 

In its complaint, JVA alleges t h a t  Color Edge breached 

(1) the eighth f l o o r  l ea se  by vacating t h e  premises on or about 
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June 20, 2 0 0 5  without p a y i n g  r e n t s ;  and ( 2 )  t h e  eleventh f l o o r  

l ea se  by vacating the premises on or about J u l y  2, 2 0 0 5  w i t h o u t  

p a y i n g  rents. 

and basement lease ( i . e .  the Assignment) by  vacating the premises 

on o r  about  March 2 0 0 6  w i t h o u t  p a y i n g  r e n t s .  Complaint, ¶ ¶  8-11. 

JVA a l s o  alleges that Merisel breached t h e  g round  

C o l o r  Edge asserts f i v e  affirmative defenses i n  its 

answer:  (1) the complaint fails to s t a t e  a cause of a c t i o n ;  ( 2 )  

t h e  court l a c k s  sub jec t  matter jurisdiction over this action; (3) 

this a c t i o n  is bar red  by the statute of  limitations; 

a c t i o n  is barred by the statute of frauds; and ( 5 )  JVA breached 

the leases by failing t o  maintain the building, including t h e  

elevators, and Color Edge h o l d s  a sight of setoff or counterclaim 

a g a i n s t  J V A .  On t h e  o t h e r  hand,  Merisel asserts the following 

defenses :  ( a )  the a c t i o n  is bar red  by t h e  statue of f r a u d s ;  ( b )  

t h e  complaint f a i l s  t o  state a causB of a c t i o n ;  ( c )  the action is 

barred by wavier and release; (d) the action is bar red  by accord 

and satisfaction; ( e )  Merisel reserves the rights to add other 

affirmative defenses; and ( f )  Merisel incorporates by reference 

all applicable affirmative d e f e n s e s  of Color Edge. 

( 4 )  t h i s  

Subsequent to d e f e n d a n t s '  interposition of answers a n d  

assertion of affirmative defenses t h e r e i n ,  J V A  moves to s t r i k e  

all affirmative defenses .  The motion to s t r i k e  i s  opposed by  

both defendants; Merlsel a l s o  seeks a summary judgment dismissing 

J V A ' s  second cause of a c t i o n .  In r e p l y ,  JVA requests that t h e  
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court g r a n t  the motion to strike in i t s  e n t i r e t y ,  

Merisel's cross motion. 

demanded a bill of particulars p u r s u a n t  to CPLR 3042,  moved f o r  a 

more definite statement pursuant t o  CPLR 3024 ( a ) ,  or conducted 

disclosure p u r s u a n t  to A r t i c l e  31 of t h e  CPLR.  

and d e n y  

To t h i s  date ,  none o f  the p a r t i e s  have 

Discusrion 

I. Motion To Am end ComplainG 

JVA seeks leave of court, p u r s u a n t  to C P L R  3025 ( b ) ,  to 

amend t h e  complaint's third cause of  action, i . e .  the p r o p e r t y  

damage claim relating to the building's waste and sewer l i n e s ,  

from $ 1 3 , 8 0 0 0  to $79,800,  an increase of $ 6 6 , 0 0 0  in claim amount. 

Both Color Edge and Merise1 do not oppose the motion t o  amend. 

Accordingly, the re l ie f  requested by J V A  is gran ted ,  

w i t h o u t  p r e j u d i c e  to the rights of defendants to f i l e  a 

responsive p l e a d i n g  to the complaint, a s  amended. 

11. M o t i o n  To St r' i k e  A f L  'rmative Defenses 

JVA argues t h a t  all of defendants' affirmative defenses  

asserted in their answers should be s t r i c k e n  because the a n ~ w e r s  

were unverified. R e l y i n g  on CPLR 3020  ( c ) ,  which  states t h a t  " a  

defense which does n o t  i n v o l v e  t h e  merits of the a c t i o n  shall be 

verified," JVA contends t h a t  a l l  affirmative defenses  contained 

in t h e  unverified answers are legally insufficient. 

T h i s  argument is flawed. F i r s t ,  without identifying a 

s p e c i f i c  affirmative defense or citing to any  caselaw w i t h  
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respect to such defense, J V A  argues in a conclusory manner t h a t  

the affirmative defenses "do n o t  involve merits of the a c t i o n . "  

Notably, t h e  CPLR mandates verification in limited circumstances. 

For example, verification is requi red  u n d e r  CPLR 3020  ( b )  

when the complaint charges a defendant w i t h  h a v i n g  confessed a 

judgment or defrauded creditors; CPLR 3020 ( b )  ( 2 )  r equ i r e s  

verification if a corpora te  de fendan t  is sued on a promissory 

n o t e ;  and CPLR 7 8 0 4  ( d )  requires v e r i f i c a t i o n  of all pleadings in 

an Article 7 8  proceeding .  (See general ly  Siegel, NY Practice, 5 

232 a t  389  [ . 4 t h  ed  2005][analyzing various CPLR provisions and 

caselaw and concluding t h a t  v e r i f i c a t i o n  is o p t i o n a l ,  

(1) 

except  i n  

c e r t a i n  limited instances]). 

More importantly, CPLR 3022  s t a t e s  

is unverified o r  defectively verified, the p 

t h a t  when 

r t y  who 1 

a pleading 

e n t i t l e d  

to a verified pleading must give n o t i c e  " w i t h  d u e  diligence to 

t h e  attorney of the adverse pa r ty"  t h a t  he elects to t r e a t  t h e  

unverified p l e a d i n g  a s  a nullity. While courts under specific 

circumstances ( s u c h  as in election cases) have i n t e r p r e t e d  "due 

diligence" t o  mean "immediately" or " w i t h i n  t w e n t y - f o u r  h o u r s ,  " 

(Ladore v M d _ v p r  15 B oazd Of T x l l S t @ 5  0 f Vi1lacre o f  Po r t  Cb ester, 

7 0  AD2d 6 0 3 ,  604 [2d Dept 1 9 7 9 ] ) ,  t h e  Cour t  of  Appeals has not 

specified a uniform time p e r i o d  by which to measure "due 

diligence", (CPLR 3022;  Lenk owski v S t a t e  , 1 NY3d 2 0 1 ,  2 1 0  

[ 2 0 0 3 ] ) .  However, it is g e n e r a l l y  h e l d  that a p a r t y  must show 
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t h a t  its "substantial right" is "prejudiced" by  the defective o r  

unverified pleading. (See e . g .  N a s t e r  v Pobanka, 44 AD3d 1050, 

1052 [2nd Dept 20071;  CPLR 3026  [ p l e a d i n g  d e f e c t s  shall be 

ignored if a "substantial r i g h t  of  a p a r t y  is n o t  prejudiced"]). 

F u r t h e r ,  t h e  Court of Appeals stated in Lenkowski t h a t  a p a r t y  

who "does not notify the adverse party's a t t o r n e y  with due 

diligence waives any objection to an  absent OK defec t ive  

verification." ( 1  NY3d at 210). 

In the instant case, t h e  answers  were served by Merisel 

and Color Edge on or about December 8 ,  2 0 0 6  and January 12, 2 0 0 7 ,  

respectively. JVA's motion to s tr ike  was not filed until May 29,  

2 0 0 7 ,  and it was the o n l y  notice t h a t  JVA gave with respect  to 

it3 i n t e n t  t o  treat t h e  unverified a n s w e r s  as  a nullity. 

on these facts, JVA did not act w i t h  "due diligence" i n  n o t i f y i n g  

d e f e n d a n t s  a s  t o  its i n t e n t i o n  or position. Having failed to act 

diligently, JVA can be deemed to have waived any objection to 

non-verification. In any event ,  J V A  does n o t  a r g u e  (nor has it 

shown) that its substantial right is prejudiced due to the l a c k  

of v e r i f i c a t i o n .  Accordingly, defendants' affirmative defenses 

s h o u l d  no t  be s t r i c k e n  simply because they a r e  asserted in 

Based 

unverified answers. 

Burden of F ~ Q Q ~  With Rasne:c;t Tc, w a t ; i v e  Defenses 

With respect to affirmative defenses ,  CPLR 3018  (b) 

provides t h a t  a p a r t y  "shall plead  all matters which if not 
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pleaded would be l i k e l y  to take the adverse p a r t y  by  s u r p r i s e  or 

would raise issues of fact not appearing on the face of  a p r i o r  

pleading . . .  ."  T h u s ,  it is well-settled that an  affirmative 

defense is intended to define issues, and give n o t i c e  to the 

other p a r t y  to i n s u r e  t h a t  s u c h  p a r t y  will n o t  be t a k e n  by 

s u r p r i s e  at trial, i f  such  d e f e n s e  i s  not pleaded. 

black-letter law t h a t  t h e  p a r t y  asserting an  affirmative defense 

( t y p i c a l l y  the d e f e n d a n t )  h a s  the b u r d e n  o f  proof  with respect 

thereto, J a t h a  Res tausan  t CQSW. V TQ wer Insuraf l  ce Co,, 2 8 5  A D 2 d  

4 3 7  ( lSt  Dept 2 0 0 1 ] ,  a n d  t h a t  on a motion to s t r i k e  t h e  defense 

p u r s u a n t  t o  CPLR 3211 (b), the "defendant is entitled to all 

reasonable in ferences  t o  be drawn from t h e  submitted proof ," .  

( G R i  t a 3  TeleDkon e Go. V MOtQrOla Comm unicac ions  u n  d Elec txon ic s ,  

I n c . ,  2 0 8  AD2d 1150,  1150 [3d Dept 19941; Accord Rabbios v 

Grownev, 2 2 9  A D 2 d  356,  357 [lJt Dept 19961 [bare  legal conclusions 

unsupported by f a c t s  or submitted proof s  are i n s u f f i c i e n t  to 

raise affirmative defenses]). F u r t h e r ,  CPLR 3 0 1 3  p rov ides ,  in 

r e l e v a n t  part, that "[sltatements in a pleading s h a l l  be 

sufficiently particular to g i v e  t h e  c o u r t  and parties n o t i c e  of 

t h e  transactions . . .  i n t e n d e d  to be proved and the material 

elements of each cause of  action o r  defense." 

It is a l s o  

A. The Atfirma tive Def ensgs Of Ca lor Rdae 

Before addressing i t s  affirmative defenses, Color  Edge 

argues t h a t  JVA's motion to s tr ike  is premature because JVA a l s o  

7 

[* 8 ]



seeks to amend its complaint a t  the same time. Such argument is 

without merit, because courts have gran ted  motions t h a t  s o u g h t  to 

b o t h  amend complaints and s t r i k e  affirmative defenses. (See  

e . g . r  Lb ier v Crmer , 303 AD2d 301 [lSt Dept 20031 ; T u c k e r  v 

&&, 268 Ad2d 3 2 0  [la‘ Dept 2 O O O J ) .  In any  event, JVA o n l y  

seeks leave to amend t h e  third cause of action of its complaint, 

w h i c h  does not have a n  impact upon, or is otherwise applicable 

to, all of Color Edge‘s affirmative defenses ,  as  discussed below. 

T h e  F irst Affirwt i v e  P efense 

In its answer, Color Edge’s f i r s t  affirmative defense 

asserts that “ t h e  complaint fails t o  s t a t e  a claim upon which 

relief can be granted.” In the Appellate Division of the F i r s t  

Department,  the inclusion of this defense in an answer i s  deemed 

s u r p l u s a g e  and harmless, and “ s h o u l d  not be s u b j e c t  to a motion 

to s t r i k e  or provide a basis to test the sufficiency of the 

complaint, “ ( P i l a n d  v Todman & Co, , 5 6  AD2d 350,  351 [ lat  Dept 

1 9 7 7 1  ; Berns te i  ‘ n  v Freudman, 1 3 6  AD2d 490, 4 9 2 - 4 9 3  [ ISt  Dept 

1 9 8 8 1  [ n o t i n g  t h i s  defense is “mere surplusage,” b u t  since 

a n o t h e r  cause of action can remain, s u c h  defense “can also 

remain”] ) . Because of b i n d i n g  precedents, JVA“s motion to strike 

this affirmative defense is denied .  

The Second A ffirmati ve Deferlse 

The second affirmative defense asserts t h a t  this court 

” l a c k s  jurisdiction over the s u b j e c t  matter of this a c t i o n . ”  

8 
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Although this defense is non-waivable and can be raised a t  any  

s t a g e  of t h e  l i t i g a t i o n ,  Gelin v Le hmap C o J l e Q e ,  [ 2 5 4  AD2d 119 

[ lmt Dept 19981, in the face of a motion to s t r i k e  s u c h  de fense ,  

Color Edge has f a i l e d  to s t a t e  any reason to support the validity 

of i t s  assertion. A c c o r d i n g l y ,  t h e  m o t i o n  t o  s t r i k e  t h i s  defense 

is granted. 

The Third A f f  ismative De€ense 

C o l o r  Edge asserts that this a c t i o n  is barred  by t h e  

s t a t u t e  of limitations. Specifically, C o l o r  Edge argues, i n  i t s  

opposition t o  t h e  mot ion  t o  s t r i k e ,  t h a t  because t h e  complaint's 

t h i r d  cause of  a c t i o n  (damages allegedly caused by t h e  defendants 

t o  t h e  building's waste l i n e  p i p i n g )  f a i l s  t o  i n d i c a t e  when t h e  

alleged damage occurred, C o l o r  Edge c a n n o t  determine when t h e  

statute o€ limitations began t o  run. 

JVA c o u n t e r s  that the alleged damage occur red  i n  2005, 

and submits invoices of t h e  plumbing company B & H  Piping and 

Heating ( a t t a c h e d  a s  Exhibit G t o  Gregory Lansky's Affirmation in 

support of  JVA's m o t i o n  t o  strike), which p u r p o r t  t o  show t h a t  

i n t e n d e d  r e p a i r s  for t h e  damaged p i p i n g  were to be made i n  2 0 0 5 .  

In such  regard, JVA a s se r t s  t h a t  this a c t i o n  is timely because it 

is commenced within t h e  s i x  year  l i m i t a t i o n  p e r i o d  of  CPLR 213 .  

Color Edge does not contest the authenticity of the 

invoices, and h a s  n o t  i d e n t i f i e d  a s p e c i f i c  statutory sec t ion  as 

the applicable period of limitations. Yet, Color Edge argues 
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. 

t h a t  it is not required to Identify the statutory section under 

2 , [ 4 8  N Y 2 d  6 7 1  [ 1 9 7 9 1 .  

Color Edge's reliance on Immediate is misplaced. In that case,  

it was conceded that p l a i n t i f f ' s  medical malpractice action was 

n o t  timely commenced within t h e  statutory per iod ,  and t h a t  

plaintiff failed to a s s e r t  a claim of  fraudulent concealment of 

t h e  alleged malpractice. Thus, t h e  Immed i a t e  court r u l e d  that 

plaintiff's contention t h a t  t h e  d e f e n d a n t  insufficiently pleaded 

the statue of limitation defense was w i t h o u t  merit, and t h a t  t h e  

d e f e n d a n t  was n o t  r e q u i r e d  t o  specifically identify the statutory 

section as an  affirmative defense. (Id. 48 NY2d 6 7 2 - 6 7 3 ) .  

In l i g h t  of the foregoing, t h e  asserted s t a t u t e  of 

limitations defense is conclusory, particularly when C o l o r  Edge 

fails to submit a n y  proof to contradict those proof s  submitted by 

JVA.  (Glewsk  v Guidance  R e a l t v  CorD., 3 6  A D 2 d  8 5 2 ,  8 5 3  [2nd 

Dept 19711; [" [d le fenses  which m e r e l y  p lead  c o n c l u s i o n s  o f  law 

without supporting f a c t s  a r e  insufficient"]). Accordingly, the 

motion to strike this affirmative defense is g r a n t e d .  

The Fourth A f f  irmative Defense 

Color Edge asserts, as its f o u r t h  affirmative defense,  

t h a t  the i n s t a n t  action is barred by  t h e  statute of frauds. T h i s  

defense is inapplicable t o  the facts of  this case or is otherwise 

without merit. Color Edge does n o t  dispute that JVA's causes o f  

action are based on w r i t t e n  contracts ( i . e .  the leases) e n t e r e d  
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into by t h e  parties and Color Edge has obligations t he reunde r .  

In such r ega rd ,  Color Edge's conclusory assertion, w i t h o u t  a n y  

substantive or evidentiary support, f a i l s  to provide  f a c t u a l  or  

l e g a l  basis for this affirmative defense. Accordingly, t h e  

motion t o  s t r i k e  t h i s  defense i s  granted. 

The F i f t h  Affi rrnative Defense 

As its f i f t h  affirmative defense,  Color Edge a l l e g e s  

t h a t  JVA,  as owner of the building, breached i t s  c o n t r a c t u a l  

d u t i e s  to p r o p e r l y  maintain the building and the e leva to r s ,  which 

allegedly resulted in Color Edge's loss of customers, business 

and revenue. In addition, C o l o r  Edge alleges t h a t  it h a s  p a i d  

JVA $200,000 in satisfaction of all claims of JVA, and that JVA 

failed to return to Color Edge t h e  $ 6 7 , 5 6 8  s e c u r i t y  deposit when 

it vaca ted  the leased premises. T h u s ,  Color Edge asserts t h a t  i t  

h a s  a right o f  setoff o r  counterclaim against JVA,  in the event 

of an adverse f i n d i n g  against Color Edge. 

JVA disputes Color Edge's allegations, and c o u n t e r s  

that Color Edge is n o t  e n t i t l e d  to s e t o f f  o r  reduction i n  rent 

under  paragraphs 4 and 38 of the l ease  agreements. JVA, however, 

does not s t a t e  whether t h e  lease  agreements prohibit Color Edge 

from suing JVA for breach of  c o n t r a c t ,  or otherwise from 

asserting a counterclaim o r  s e t o f f  when JVA seeks r e c o v e r y  

a g a i n s t  C o l o r  Edge f o r  alleged damage t o  the building caused by 

Color Edge. In light of the fo rego ing ,  JVA's motion to strike 
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t h e  f i f t h  affirmative defense  is denied .  

B .  The Affjrmat i v e  Defenges Of Mer isel, 

Like C o l o r  Edge, Merisel also opposes JVA's argument 

t h a t  the affirmative defenses contained in Merisel's answer 

should be treated a n u l l i t y  because the answer was n o t  verified. 

For  the reasons s t a t e d  above, the defenses s h o u l d  n o t  be s t r i c k e n  

simply because t h e y  are asserted i n  an  unverified answer. 

The F irst And S e w n d  Affirmativ e DRfense s 

With respect to its first affirmative defense (statute 

of frauds) and second affirmative defense ( f a i l u r e  to s t a t e  a 

cause of action), Merisel does n o t  oppose the s t r i k i n g  of  s u c h  

defenses. Accordingly, J V A ' s  motion seeking to s t r i k e  the f i r s t  

and second affirmative defenses of Merisel is gran ted .  

The Third And F o u r t h  Affirmative Defenses; Cross Motion 
For Summiirv Judqme nt Di.srni35 ina The Second C ause Of ActLon 

W i t h  respect to its r e n t  obligations, Merisel's 

interposes "waiver and release"  and "accord and satisfaction'' a s  

its third and fourth affirmative defenses, r e s p e c t i v e l y .  In 

s u p p o r t  t h e r e o f ,  Merisel assert t h a t  (1) by l e t t e r  dated F e b r u a r y  

1, 2006,  JVA u n i l a t e r a l l y  and retroactively increased Merisel's 

rent for t h e  leased premises from $ 1 7 , 4 9 9  t o  $ 3 2 , 5 0 0  per  month; 

( 2 )  Merisel issued a check t o  J V A  in February 2006  for t h e  

increased amount, which was f a r  g rea t e r  t h a n  the amounts that 

Merisel had customarily paid  JVA; (3) t h e  check was negotiated b y  

JVA; and (4) it was Merisel's understanding that this check would 
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fully s a t i s f y  a n y  outstanding amounts claimed by JVA.  

assertions are supported by JVA’s February 1, 2006 l e t t e r  as well 

as various bank statements and negotiated c h e c k s ,  copies of which  

are annexed as Exhibits C ,  D a n d  E to t h e  Affidavit of Danny 

Lanjewar in support of Merisel‘s opposition to the motion to 

strike (the Lan jewar  Affidavit). 

These 

JVA does not dispute, nor has it submitted c o n t r a r y  

evidence, that i t  had  n e g o t i a t e d  the c h e c k  and Merisel had f u l l y  

paid its rents t h r o u g h  and including F e b r u a r y  2006. 

g e n e r a l  rule, acceptance o f  a check in full settlement of a 

disputed unliquidated c l a i m  operates as an accord and 

“AS a 

satisfaction discharging t h e  claim. I‘ (Merriu Jlvnch R e g  ltv, 

C a r l L  B u r r ,  Inc. v 5 k i n n e r ,  63 N Y 2 d  590,  5 9 6  [1984]). Moreover, 

wa ive r  or release “may be established by affirmative conduct or 

by f a i l u r e  to act so as to evince an i n t e n t  not to claim a 

purpor t ed  a d v a n t a g e .  “ Gen era1 Motors Ac ceptance Corn,  v C l i f t o n -  

F i n e  CenLra 1 S G h O O L  Dis tr ic t  , 8 5  NY2d 232, 236 1 1 9 9 5 1 ) .  

Therefore, the defenses of “accord and satisfaction” and “waiver 

and  release” are available or applicable to Merisel with respect  

to i t s  rent obligations p r i o r  to and including February  2006,  

particularly when JVA had negotiated t h e  check without protest, 

and JVA does n o t  now, in its r e p l y ,  a s s e r t  t h a t  Merisel owes any 
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unpa id  r e n t  p r i o r  to and i n c l u d i n g  Februa ry  2006.l 

JVA's motion to s t r i k e  the third and f o u r t h  affirmative defenses 

is denied, with respect to any claim t h a t  Merisel owes u n p a i d  

r e n t  for the periods p r i o r  to and including F e b r u a r y  2006. 

A c c o r d i n g l y ,  

However, t h e s e  defenses do n o t  a p p l y  to JVA's claim 

t h a t  Merisel allegedly owes unpaid rent with respect to March 

2006  or other  non-rent obligations under t h e  l e a s e ,  s u c h  a s  

p r o p e r t y  damage claims. More s p e c i f i c a l l y ,  in its r e p l y ,  JVA 

alleges t h a t  Merisel was in possession of t h e  leased premises in 

March 2006,  and thus s t i l l  owes JVA rent f o r  t h a t  month, in an 

amount of $ 3 2 , 9 0 0 ,  c o n s i s t i n g  of  $ 3 2 , 5 0 0  in base rent, plus $400 

of  additional r e n t  in t h e  form of water-sewer charges and f i n e s .  

This amount is what  JVA seeks t o  recover in i t s  second cause of  

a c t i o n  against Merisel. 

In opposition to J V A ' s  allegation and  in support of its 

cross motion for summary judgment dismissing t h e  second cause of  

action, Merisel asser t s ,  by way of the Lanjewar Affidavit, t h a t  

it vacated the premises on February 28 ,  2006,  and that this date 

should be contrasted w i t h  JVA's general allegation ' chat  Merise1 

v a c a t e d  t h e  premises some t i m e  in March 2 0 0 6 . 2  Merisel also 

Notably, t h e  complaint on its face does n o t  s t a t e  whether 
the second cause of  a c t i o n  alleging u n p a i d  rents included ren ts  
f o r  the periods p r i o r  to and i n c l u d i n g  Februa ry  2 0 0 6 .  

The c o m p l a i n t  alleges t h a t  "on [ s ic ]  or abaut March 2 0 0 6 , "  
Merisel "breached t h e  [ lease  agreement] by v a c a t i n g  the ground 
f l o o r  store and basement in violation of the said agreement 
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contends that because JVA failed ta submit any  documentary 

evidence f o r  the unpaid rent claim, s u c h  a s  a contemporaneous 

invoice or letter demanding payment of the March 2006 rent, 

summary judgment dismissing such  claim s h o u l d  be gran ted .  

In considering a motion f o r  summary judgment ,  t h e  Court 

of Appeals h a s  stated, i n  , U V & ~ K ~ Z  v P r o s ~ e  ct H o s p i t a l ,  68 NY2d 

320,  3 2 4  [1986] , t h e  following: 

As w e  have  stated frequently, t h e  
proponent of a summary judgment motion must 
make a prima facie showing of entitlement to 
judgment as a matter of law, tendering 
s u f f i c i e n t  evidence  to demonstrate the 
absence of any material issues of fact. 
F a i l u r e  to make such prima facie  showing 
requires a denial of the motion, regard less  
of the sufficiency of t h e  opposing papers .  
Once this showing has been made, however, the 
burden shifts to the p a r t y  opposing the 
motion for summary judgment to produce 
evidentiary support in admissible form 
sufficient to establish t h e  e x i s t e n c e  of 
material issues of  fact which require a trial 
of the action [ i n t e r n a l  c i t a t i o n s  omitted]. 

Adhering to the above guidance, the courts uniformly 

scrutinize motions for summary judgment, as well a s  the f a c t s  and 

circumstances of each case, t o  determine whether relief may be 

g r a n t e d .  ( GAandana ' v P- e e  N u s 1  ' n a  Home, 32 AD3d 126 ,  

148 [let Dept 20061 ; [because e n t r y  of summary judgment "deprives 

the litigant of his day i n  c o u r t ,  it is considered a drastic 

remedy which should o n l y  be employed when t h e r e  i s  no  doubt  as to 

without paying rent and additional r e n t  . . .  ." I d .  para .  10. 
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the absence of triable issues"] [ c i t a t i o n s  omitted] ; M a r t i n  rc 

l3Kiq45, 235  A D 2 d  192 ,  1 9 6  [lSt Dept 1 9 9 7 1  (on  a summary judgment 

motion, " e v i d e n c e  s h o u l d  be analyzed i n  the light most favorable 

to the p a r t y  opposing the motion"]). 

In this case, a material disputed issue e x i s t s  as to 

whether Merisel i n  fact vaca ted  the leased premises precisely on 

F e b r u a r y  2 8 ,  2 0 0 6 . )  A l s o ,  if Merisel remained on t h e  premises f o r  

a past of March 2006 ,  whether JVA's unpa id  rent c la im a g a i n s t  

Merisel f o r  March 2 0 0 6  s h o u l d  be p r o r a t e d ,  as J V A  purportedly did 

w i t h  respect to its u n p a i d  rent claim a g a i n s t  Co lo r  E d g e .  Hence, 

Merisel's cross motion f o r  summary judgment  dismissing JVA' s 

second cause of action is denied. 

A i  e i  i rmat.ive D e  fe:nse 9 

JVA seeks to s t r i k e  Merisel's f i f t h  affirmative defense 

(reservation of r i g h t s  to add additional defenses) and sixth 

affirmative d e f e n s e  (incorporation of all other applicable 

defenses of Color Edge). Merissl argues t h a t  the f i f t h  defense 

merely seeks to restate its r i g h t s  under  CPLR 3 0 2 5  ( b )  to amend 

pleadings with l eave  o f  c o u r t ,  and t h a t  the sixth defense only 

seeks to incorporate by reference o t h e r  defenses  of Color Edge, 

and t h u s  b o t h  defenses s h o u l d  not be s t r i c k e n .  

The  Lan jewar  Affidavit s t a t e s  that Merisel "occupied the 
ground f l o o r  and basement of the Premises between March 1, 2005  
and approximately F e b r u a r y  28, 2 0 0 6 . "  I d .  p a r a .  10 (emphasis 
a d d e d ) .  However, the complaint alleges that Merisel vaca ted  t h e  
premises "on [sic] or about March 2006 . "  Id. Para 10. 
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The fifth affirmative defense 

b u t  a reservation of rights to asser t  a 

future and,  as such, i s  unnecessary and 

is not a t r u e  defense, 

potential defense in the 

s h o u l d  be stricken. The 

of reasonableness, 

the third 
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and that the amended complaint, a copy of w h i c h  is annexed a s  

E x h i b i t  H to Gregory Lansky's Affirmation, is deemed served on 

defendants Color Edge and Merisel, who s h a l l  f i l e  a responsive 

pleading to the amended complaint within 2 0  days of  s e rv i ce  of  a 

copy of this Order w i t h  notice of entry; and it is f u r t h e r  

ORDERED t h a t  plaintiff's motion to s t r i k e  C o l o r  Edge's 

affirmative defenses is g r a n t e d  w i t h  respect to the second, t h i r d  

and fourth affirmative defenses, and is otherwise denied; and it 

is f u r t h e r  

ORDERED t h a t  plaintiff's motion to s t r i k e  MeKisel'S 

affirmative defenses is g r a n t e d  w i t h  respect to the first, 

second, fifth and sixth affirmative defenses; however, the motion 

to s t r i k e  Merisel's third and f o u r t h  affirmative defenses is 

denied ,  for the r e a s o n s  stated above; and it is f u r t h e r  

ORDERED that Merisel's cross motion for summary 

judgment dismissing the second cause of a c t i o n  i s  denied .  

Counsel for the parties a r e  d i r e c t e d  to appear for a 

preliminary c o n f e r e n c e  on Augus t  29, 2 0 0 8  a t  11 AM i n  room 335 at 

60 C e n t r e  Street. 
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