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SCANNED ON 61312008 

SUPREME COURT OF THE STATE OF NEW YOR {- NEW YORK COUNTY 

PRFSFNT- 

1 Index Number, 601 128/2007 

FRIEDMAN, WILLIAM S. 

VOLOSHIN, JOHN 

SEQUENCE NUMBER : ## 004 

vs . 

RENEW / RECONSIDERATION 

/ . ,,PART 

'I Affld$tka '- Exhibits .. . 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: 117 DO NOT POST 0 REFERENCE 

I - 

Anawering Affidavita - Exhlblts 

Replylng Affidavits 

Cross-Motion: rl Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

IS DECIED 

IN ACCORDANCE WITH ACCOMPANYING MEMORANDUM DEClSlOrd 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

WILLIAM FRIEDMAN 
X _-----__--___---___-_____I______________ 

P l a i n t i f  E, 

-against- 

J O H N  VOLOSHIN 
D e f e n d a n t .  

T h i s  is a motion by the Defendant  to 

Index No.601128/07 
Mtn Seq.004 

v a c a t e  t h i s  c o u r t ' s  March 13,  2 0 0 8  decision w h i c h  granted 

Plaintiff a d e f a u l t  judgment f o r  Defendant's failure t o  comply 

w i t h  a Special Referee's discovery o r d e r .  

F a c t s  

As s t a t e d  int his court's prior order, Plaintiff brought t h e  

u n d e r l y i n g  action t o  recover $ 5 0 0 , 0 0 0  claiming t h a t  t h e  Defendant 

solicited a demand loan from t h e  P l a i n t i f f  a n d  t h a t  t h e  D e f e n d a n t  

stopped p a y m e n t  o f  t h e  c h e c k .  T h e  Defendan t  moved to dismiss t h e  

complaint on the grounds of l a c k  of jurisdiction. 

r e f e r r e d  t h e  issue of  jurisdiction to a Special Referee and h e l d  

the balance of the motion in abeyance pending a decision by the 

Referee.  

to p r o v i d e  s p e c i f i c  documentary d i s c l o s u r e  about his N e w  York 

contacts and to submit t o  a deposition in advance  o f  t h e  hearing 

as to w h e t h e r  h i s  Court has jurisdiction over the D e f e n d a n t  and  

t h e  claims at issue. 

T h i s  court 

The Special Referee in this matter d i r e c t e d  Defendan t  

The Defendant failed to comply w i t h  t h e  
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Special Referee’s o r d e r  and t h i s  court g r a n t e d  Plaintiff‘s motion 

f o r  a d e f a u l t  judgment p u r s u a n t  to CPLR 3126(3) on March 13 ,  

2008. 

be decided on the meri ts .  

Defendant  seeks t o  vaca te  the order so t h a t  t h e  m a t t e r  may 

Discussion 

The o n l y  q u e s t i o n  on a motion to reargue i s  whether the 

c o u r t  o v e r l o o k e d  or misapprehended fact or l aw in determining a 

p r i o r  motion. 

t h e  unsuccessful p a r t y  t o  a rgue  once a g a i n  t h e  very same 

questions previously decided. ( F o l e v  v .  Roche ,  6 8  A.D.2d 558, 418 

NYS2d 5 8 8 ,  593-94 [ I x L  Dept. 1 9 7 9 1 )  c i t i n g  Fos d i c k  v .  Town of 

Hemsstead, 126 NY 651). Moreover, a morion for l e a v e  to r e a r g u e  

may not include “ a n y  m a t t e r s  of fact not o f f e r e d  on the p r i o r  

motion.” (CPLR §2221(d) ( 2 ) ) .  Defendant  has  failed to show how 

this c o u r t  either misapprehended fact o r  law in r e a c h i n g  i t s  

decision. 

and r e a r g u e  is denied. 

Its p u r p o s e  is not to s e r v e  a s  a v e h i c l e  to permit 

Accordingly the portion of Defendant’s m o t i o n  t o  renew 

CPLR §5015(a) prov ides ,  inter alia, t h a t  the c o u r t  w h i c h  

rendered the judgment o r  o r d e r  may relieve a p a r t y  from s u c h  

o r d e r  upon such terms a s  may be just upon t h e  g round  of excusable 

d e f a u l t .  C o u r t s  have routinely recognized t h a t  there is a strong 

preference  for adjudicating matters on the merits r a t h e r  t h a n  

r e l y i n g  o n  procedural issues. (€amp o g  v. New Y o r k  C i t v  He a l t h  

a n d  Hospitals C o r p . ,  307 AD2d 7 8 5  [Ist  Dept 2 0 0 3 1 ) .  Where t h e  
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party's d e f a u l t  resulted from a mistake and a n  inadvertent 

assumption, c o u r t s  have  grated motions to v a c a t e .  (Connollv v .  

Tuan, 1 2  Misc.3d 1172 (A) [ S u p .  Ct. NY C o .  J u n e  23,  20061 1 .  

Here, Defendant a rgues  that h i s  non-compliance was excusable 

because of personal circumstances and medical conditions which 

a r e  outlined in detail in Mr. Voloshin's Affidavit. Defendant's 

claim if illness does not readily explain or j u s t i f y  his repeated 

f a i l u r e s  o v e r  many months to p r o v i d e  documentary d i s c l o s u r e  about 

his New Y o r k  c o n t a c t s .  Even though  the Defendan t  c o u l d  h a v e  been 

more t h o r o u g h  and  diligent in managing his a f f a i r s  while ill and 

dealing w i t h  o t h e r  life circumstances, t h i s  c o u r t  is inclined to 

v a c a t e  the March 13, 2 0 0 8  D e f a u l t  Judgment s o  t h a t  the matter may 

be decided on the merits. However since Defendant's d e l a y  h a s  

caused plaintiff to waste time and money, and in o r d e r  to p r e v e n t  

any p r e j u d i c e  to the Plaintiff, t h e  default judgment entered 

against the Defendant  is vacated on the condition that the 

Defendant  post a $500,000 bond. 

Accordingly, it is 

ORDERED t h a t  the portion of  Defendant's motion s e e k i n g  to 

renew and reargue t h e  decision da ted  March 13, 2008  is denied; 

a n d  it is f u r t h e r  

ORDERED that t h e  p o r t i o n  of  Defendant's motion s e e k i n g  to 

vacate t h e  d e f a u l t  judgment  entered against it is g r a n t e d  on t h e  

condition t h a t  t h e  Defendant  p o s t  a $500,000 bond;  a n d  it is 
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f u r t h e r  

ORDERED 

copy of  this 

that within 2 0  days from the d a t e  of service of a 

o r d e r  with notice of entry, the Defendant  will file 

w i t h  the C l e r k  of  this C o u r t  and  upon the a t t o r n e y s  for t h e  

Plaintiff a written notice of the bond; a n d  it is f u r t h e r  

ORDERED that Defendant is 

Referee's o r d e r  w i t h i n  30  days 

to comply with the Special 

from the d a t e  of s e r v i c e  of a C O P Y  

o f  this order with notice of  entry; and it is further 

ORDERED that the Clerk of the Court i s  directed to 

j u d g m e n t  accordingly. 

e n t e r  

Counsel for the parties a r e  to contact t h e  Special Referee 

to a r r a n g e  for the completion of  discovery w i t h  respec t  t o  t he  

issue of jurisdiction which must be resolved s o  t h a t  t h e  matter 

may proceed. 

This memorandum o p i n i o n  constitutes the decision a n d  order  

of t h e  C o u r t .  

Dated: 

HON. WALTER B .  TOLUB, J . S . C .  
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