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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15  

-----------x 
_---l-_--_-----_---- --------- 
EYAL ZABARI: individually and as a 
S t o c k h o l d e r  of ZED USA, I n c . ,  S O 6  Broadway 
I n c . ,  and P r i n c e  F a s h i o n s ,  I n c . ,  

P l a i n t i f f ,  
Index No. 6 0 1 3 5 2 / 0 8  
Mtn Saq.001 

-against- 

DORON Z A B A R I ,  Z E D  USA Inc, P r i n c e  
F a s h i o n s  Inc. And 5 0 6  Broadway, Inc. 

Defendant. 

-1-1- _3_--1---_-_-11---- _---_--_-_-_-_- 
WALTER 8. TOLUB, J. : 

This is a pre-answer motion the 

Defendant  to t u r n  over, inter alia, r e n t a l  documents f o r  the 

c u r r e n t  t e n a n t  at 542  Broadway and  for a n  order requiring t h e  

Defendant t o  deposit a l l  r e n t  received from 5 4 2  Broadway to an  

a c c o u n t  controlled by the o f f i c e r s  and d i r e c t o r s  of ZED USA, I n c .  

("ZED") . 

Eyal  and Doron Zaba r i  are brothers. Plaintiff's Complaint 

claims t h a t  i n  August 1 9 9 4  t h e y  formed Z E D ,  with each b r o t h e r  

h o l d i n g  a 5 0 %  interest. (Plaintiff's Ex. 1). 

In 1995, Z E D  purchased a 50% interest in P r i n c e  F a s h i o n  I n c .  

( " P r i n c e " ) .  (Plaintiff's E x .  3). A t  the time of the Prince 

p u r c h a s e ,  P r i n c e  h e l d  a long term l e a s e  to a r e t a i l  premises 

l oca t ed  a t  5 4 2  Broadway, New York, New York. (Plaintiff's Ex. 4 ) .  

Prince l ea sed  a p o r t i o n  of that premises t o  Z E D  in June of  1 9 9 5 .  
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(Plaintiff's Ex. 5 ) .  

I n  1997 P l a i n t i f f  claims that he  and h i s  broth 

.7 

I 

formed 5 0 6  

Broadway. Plaintiff does n o t  a t t a c h  any  documents regarding the 

formation of  t h e  corporation b u t  does a t t a c h  Loan Authorizations 

and Agreements, (Plaintiff's Ex. 6 ) ,  

It appears  t h a t  from r o u g h l y  1 9 8 9  t h r o u g h  2005, the b r o t h e r s  

operated various business i n c l u d i n g  Z E D .  

in some i n s t a n c e s  t h e  Defendant  held s o l e  ownership of t h e  

operating e n t i t y  but t h a t  in others P l a i n t i f f  h e l d  sole o w n e r s h i p  

of the operating entity. 

agreed t h a t  no matter what t h e  ownership interest was, that t h e y  

would s h a r e  e q u a l l y  i n  all benefits and income from 

establishments operating on premises they controlled. 

r e f u t e s  that claim entirely. 

Plaintiff claims that 

Plaintiff claims t h a t  t h e  b r o t h e r s  

D e f e n d a n t  

P l a i n t i f f  claims that i n  2005, the Defendan t  took c o n t r o l  of 

t h e  a s s e t s  of ZED, including the premises t h a t  it controlled. 

P l a i n t i f f  f u r t h e r  claims that in 2 0 0 6  t h e  Defendant  took control 

of 5 0 6  Broadway. 

In 2007,  P l a i n t i f f  claims that Defendant r e n t e d  t h e  s t o r e  in 

the building leased by 5 0 6  Broadway t o  a t h i r d - p a r t y  without h i s  

knowledge. (Complaint p a r a .  18) P l a i n t i f f  a r g u e s  in this pre- 

answer motion that Defendant must t u r n  over information r e g a r d i n g  

rental income controlled by 506 Broadway and ZED, including the 

5 4 2  Broadway rental income. P l a i n t i f f  further argues that t h e  
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Defendant m u s t  t u r n  over r e n t a l  income t o  an  a c c o u n t  controlled 

by the o f f i c e r s  and  directors  of Z E D .  

Defendant  a rgues  that P l a i n t i f f  s e e k s  a summary 

determination in h i s  f a v o r  on matters stated in the Complaint 

w i t h o u t  having f i rs t  af forded  t h e  Defendant  an opportunity t o  

p l e a d  defenses and that Plaintiff has not demonstrated 

entitlement to a n  affirmative injunction. 

D#scvwsi,oq 

Pre-Answer DiscQverv of  C n m ~  rate D o c u a  

Business Corporation Law ("BCL") 5624 provides t he  right of 

inspection t o  shareholders for any purpose r e a s o n a b l y  related t o  

s u c h  person's interest as a s h a r e h o l d e r .  (BCL §624(b)). The 

s t a t u t e  granting a shareholder's r i g h t  of inspection of  corporate 

books is to liberally construed so as to f a c i l i t a t e  communication 

among sha reho lde r s  on issues respecting corpora t e  a f f a i r s .  

(EQhreI V ,  International Banknote C o., 150 AD2d 1 9 6  [ lAt Dept 

1 9 8 9 1 ) .  It follows that the Plaintiff is entitled to review t h e  

rental documents for each  company he i s  a shareholder o f .  

ReCruest fQr  Iniunctive Relief R e u u i r i n q  the T r a n s f e r  o f  F u n d s  

A preliminary injunction is a provisional remedy designed t o  

maintain t h e  s t a t u s  quo  between the p a r t i e s  until litigation is 

concluded. (Uniformed F i r  e f i n h t e r s  Ass'n v .  C i t v  Q f New York, 7 9  

NY2d 2 3 6  [ 1 9 9 2 ] ) .  To succeed on a preliminary i n j u n c t i o n  motion, 
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P l a i n t i f f  must show: (1) a probability of success on t h e  merits 

i n  t h e  underlying a c t i o n ;  (2) A danger  of  i r r e p a r a b l e  i n j u r y  if 

an injunction is n o t  issued; and ( 3 )  a balancing of the equities 

i n  plaintiff’s favor. 
(Ae tna  Ins. Ca. v .  C apasso, 7 5  N Y 2 d  8 6 0  

r i g g o ] ) .  

Here, Plaintiff is unable to establish that without the 

issuance of a preliminary i n j u n c t i o n ,  r e q u i r i n g  the turning over 

f u n d s ,  that he will suffer irreparable i n j u r y .  

irreparable if it is “ r e a l ”  and  if plaintiff l a c k s  and adequate  

remedy a t  law. 

Dept 19611). An adequate l e g a l  remedy must be p l a i n ,  c e r t a i n ,  

prompt complete, and as e f f e c t i v e  a s  an i n j u n c t i o n .  (U.1. 

P l a i n t i f f  l a c k s  an a d e q u a t e  l e g a l  remedy, and the i n j u r y  is 

i r r e p a r a b l e ,  if money damages a r e  i n s u f f i c i e n t  compensation. 

(Kelin, Wacrner & Moqrig v. Kl e i n ,  186 AD2d 6 3 1  [2d Dept 1 9 9 2 1 ) .  

Here, Plaintiff has an adequate remedy a t  law, a money 

An i n j u r y  i s  

(Lesr on J u n i o r ,  I n c .  v ,  Fe inberg,  13 AD2d 90 [13‘ 

judgment in the amount  owed to him and the companies, if a n y .  

follows t h a t  a preliminary injunction may not be issued u n d e r  

these circumstances. 

It 

Accordingly, it is 

ORDERED that Plaintiff’s motion f o r  a pre-answer p r e l i m i n a r y  

i n j u n c t i o n  r e q u i r i n g  the t r a n s f e r  of funds is den ied ;  and it is 
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f u r t h e r  

ORDERED that Plaintiff's motion f o r  pre-answer document 

discovery is granted and Defendant is to provide  the P l a i n t i f f  

w i t h  access to or copies of the rental documents within 10 days  

of service of this o r d e r  w i t h  notice o f  e n t r y ;  and  it is f u r t h e r  

ORDERED that the C l e r k  o f  the C o u r t  i s  d i r e c t e d  to enter 

judgment a c c o r d i n g l y .  

Counsel f o r  the parties are d i rec t ed  to appear  for a 

preliminary conference on F r i d a y  August  29, 2 0 0 8  a t  1lAM i n  room 

335 a t  60  Centre Street. 

This memorandum opinion constitutes the decision and order 

of  the Court. 
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I HON. WALTER' B. TOLUB, J . S . C .  
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