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SI-JPREME C‘OURT Ob’ ‘1’1 IF STATE OF NEW Y O R K  
COIJNTY OF NEW Y O N :  

INDIA GARMEN‘I‘S, INC’., and 
PHASES, INC‘., 

PART 39 
-X _ - - _ - - _ _ _ - - - - - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

l’lainliffs, 

- aga i 11 s t - 

ERIC‘ JAY, I,TD., 
NORMAN GOTTLIEB. and 
STEVEN GOTTLIEB, 

In this action, M i a  Garmiits, Inc., and Ph 

-X - _ - -  

ases, Inc. ( 

Index No.  603601 /2007 

I,.. c 

wholesalers of gamients, sue their salcs agents Eric Jay, Ltd., Norman Goltlieb and St% 

Gottlieb (collectively, the “defendants”), claiming breach of contract, fraud, breach of fiduciary 

duty, intentional intcrfereiice with busiricss relationships, convcrsion, u n k r  competition, aiid 

p r i m  rack lorl, and scckiiig replevin as wcll as compeiisalory aiid puiiitive damages. 

Dcfcndants now move to dismiss the Complaint, pursuant to CPLR 321 l(a)(5) (Statute of 

Frauds), CPLR 321 l(a)(7) (failiirc to state a claim), and CPLR 3016(b) (lack of specificity). 

For tlic reasons set forth hclow, defendanls’ inotion is granted to the extent that tlic fraud 

uid prima hcie  lort clainis and the reqiiest for punitive damages arc dismissed, and is denied as 

to the remaining claims. 

f’luin[i//i .. ’ A l l ~ g ~ ~ t i o t i s  

Tlic Verified Cotiiplainl, as supplenicnted by plainliffs’ iiiotioii papers (SCY Ro~lcdlo v. 

Chfirrn f < d y  C’o..  40 N.Y.2d 633, 0 3 5  (1970)), allcges tlial [or bout twcnty-two ycnrs 
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plainlils arid defendants coriducted business together oii the basis of an oral agreeincnt (the 

“Agrcctiient”) which provided that: ( a )  plaintiffs purchased desigiis aiid skctches [or woiiien’s 

garn~en~s  from the delndants ;  (b) dehdan t s ,  at plaintiffs’ expense, acconipanied the plaintiffs 

on trips lo India and other couiitrics to iiicct with manufacturers and oblain samples of the 

g:aiiiients fahricated on the basis o r  the designs; (c) defendaiils used tlic sarnplcs to solicit orders 

from various retail stores; (d) plaintiffs submitted the orders to the nianiihclirrers to  produce the 

garmenk, i mportcd the hiislied product and shipped it to tlic stores; and ( e )  plaintirfs paid 

deferidaiits monlhly commissions on the sales of the orders. 

Pursuant to the Agreement, defendants’ work followed two seasonal cycles, one 

beginning in April for tlic Fall/Wintcr line ofclothing aiid thc other starting i i i  October for the 

Spring/Smimer line. Either party had the riglit to tcrniiiiatc the Agrccmcnt at will before [he 

start of the process lor the upconling season. Plaintiffs also allegc that after the bi-annual trips 

overseas, defendants would solicit orders on behalf of plaintiffs from April through Octobcr for 

the Fall/Wintei- line, and froin October through December for tlic Spr-ing/Suimiiicr line. 

In April 2007, dekiiciants traveled lo Iiidia with plaintiffs to meet with manufacturers and 

suppliers for the Fall/Winter line. Once back to the llnited States, defendanls began soliciting 

oi-ders lrom retail stores, including plaintiffs’ customary buyers, with the samples and designs 

paid for hy plainti fr‘s. Diiring the following iiioiiths, however, defendants did not produce niiy 

orders and told plaintiffs scvcr-a1 tiiiics that the custonicrs had bceii coiitactcd and that the orders 

would coiiic in latc fix- that seasoii. On August 7, 2007, d e h d a n t s  infotined plaintiffs that, i i i  

fact, they had been gathering orders from the stores but did not intend to turn them over a id  no 

longer intended to work as sales agcnts lbl- plainti fl’s. DeI‘endants also r e l w d  to return 
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p I ;i in ti ffs ’ des i g 11 skc t c 11 es a iid s am p 1 cs . 

Plainti il’s allege that [hey later lcai-iicd that dehdan t s ,  while holding thernselvcs out ;is 

being tlic plaintiffs or their agcnts, had submitted the orders to various manuhcturers, including 

soiiie that they had met through the plaintiffs, and had sold the h a 1  prodiict 10 several o r  

plaintiffs’ custoniaiy buyers. Also, defendants represented to certain custoniers and 

riianufircturers that plaintiffs were no longer in business. After August 7, 2007, Defendants weir 

still retaining plaintiffs’ trade mine “Phases” on tlicir voice mail and on the hiillelin board of 

their slinwroom. 

Motion 

Defendants niovc to dismiss the first cause of action for breach of an oral agreement 

bascd on the Statute of Frauds. They seek dismissal of the third caiise of action for fraud based 

on hilure to plead with particularity. l h e y  move to dismiss the second causc of action for 

replevin, the loiirth cursc olaction h r  breach of fiduciary duty, tlic fifth cause of action for 

intentional interference with business relations, tlic sixth cause of action for coriversioii, tlic 

seventh cause of action for unhir competition, and the eighth cause of action lor prima facie tort 

arguing that plaintiffs’ allegations h i 1  to state those claim. 

Discirss ion 

H r . e ~ i c h  o/’C‘ontnict - With rcspcct to the first cause of action for breach of a11 oral 

agreemcnt, d e h d a n t s  contend that it should be dismissed as barred by the Statutc of Frauds, 

General 0blig:atioiis Law 9 5-701 (a)( 1 ), becaiisc thc Agreement alleged by plaintiffs could not bc 

pcrfonned within ouc year. Plaintiffs ctititcncl that the Agrccincnt is valid and enforceable, 

lxcausc i t  could have been pcrformcd within one year aiid, in  any event, it was terminable at will. 
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Uiider 9 5-701(a)( I ) ,  an agreement is void. il; by its terms, it “is not to be performed 

within oiic ycar fi.0111 the making thereof” iinless it “or so~iie note or iiicimoraiidiini thcrcof be in 

writing, and subscribed by the party to be charged therewith.” Gen. Oblig. Law 3 5-701 (a) ( ] )  

(McKiiuiey’s 2002). ‘flic Statutc is strictly coiistrucd and applies only to oral agreements which, 

by thcjr tenns, “have absolutely no possibility i n  fact and law of full performance within oiic 

year.” [I & N Hocriitig v Kirsc*ii R c ~ v ~ r n g e . ~ ,  63 N.Y.2d 449, 454 (1  984); Foster v. Koviiw, 44 

A.D.3d 23 ( 1 “  Dep’t 2007). Tlic critical test is wlietlier the oral agrccincnt, by ils owii tenns, is 

iiot capable of performance within a year. It does not matter that cornpletioii of perforiiiance may 

be iinlikely or improbable. S’w Frcrxlmun v. C’/icwiicnl C’orist. C’oi-p., 43 N.Y.2d 260, 265 

(1 977). If an  oral agreemenl is teniiinable at will, i t  is capable orperiiomiaiice withiii a year and 

docs iiot [ d l  within the purview ofthe Statute. Aposlolos 1’. R.D. T Brokevag~ C‘ovp., 159 

A.D.2d 62, 64 ( 1  ” Dcp’t 1990), 

In this case, plaintiffs’ allegations establish that the Agreement was capable of being 

perforrncd within a year. Each year it was renewed until defcndarits allegedly breached it by iiot 

tunling over the ordcrs to plaintiffs. As alleged, the Ageement, by ils very teniis, providcd that 

clefmdants’ work would rcvolvc arourid two seasonal cycles, one begiiuiing in April for the 

Fall/Wintcr line of clothing and the other starting in October for the Spring/Summer line. The 

Agrcctiiciit provided that eilher parly could leiininate i t  prior to the April or Oclober trips 

overseas which started the process of producing a new line of clothing. It is clear h a t  

dchidants’ work rbr cach seasonal line co~ild be perfo1med within a year 3 s  orders for the 

FaIl/Wiiiter line could conceivably cease sometime in the Winter, well before the wholc process 

for t1i:it line started again in April, and those for the Spring/Siimmer line could very well end 
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sornctiine in  thc Summer, well bcl'ore the Octobcr trip. Since the Agreement was capable of 

pcrfonnance within a year, il is valid arid enlbrceahle arid the allegations slate a viablc breach of 

contract c I ai 111. 

Rt./7lrvin r i d  C'our~~ei-.sim~ - With respcct to plaintiffs' sccond cause of action for replevin 

and sixth cause of action lor convcrsioii of [he design sketches and samples, there is no basis to 

dismiss any of these claims at this juncture. Defendants do not c-lisputc that the sketches and 

samples belong to plaintiffs, who paid for them, or that defendants idused to give them back 

when asked to do so. Even if defendants' possession of the sketches and samples was initially 

rightfill and for the purpose ofsolicilirig orders from buyers, a c a i w  of action for replevin and 

coiivcrsion ariscs whcn the owner dciiiands the return of its property arid the dcmand is refiised. 

S'm So/onzon li. Guggmhcim Fouiidl'l-ltion v. Luhell, 77 N.Y.2d 3 I I ,  3 I 7  ( I  99 I ). Thus, the 

rcplcvin and coiivcrsion claims remain. 

Breach ofFir-lirciuryj Diity - With respect to the fourth cause of action for breach of 

Gduciary duty, defendants do not dispute that they were sales agents for plaintiffs, but instead 

conlend that such a relationship did not give rise to tjduciary duties in this case becausc 

plaintiffs' sharing of information with defendants about the various rnariuracturcrs and ciistomers 

was voluntai-y. In opposition, plaintiffs aver I h a t  there was a valid agency relationship that 

dcfcndants brcachcd by acting in a way that adversely affcctcd the plaintiffs' interests. At this 

juncturc, it is prcrriaturc to decidc wlictlicr 01- riot tlic parties wcrc in a fiduciary relationship of 

trust and coiifidciicc that would iiiaiidatc tlic cxcrcisc o f  good faith and loyalty. L S ' c ~ r  Sokolo/~\~. 

J ~ ~ W J ~ H I ~ U I  Lst( i tm L.)mdopw,li ("or/>., ?G N . Y  .2d 4OCl (200 1 ). 'I'herefol-e, 11ic c m s c  of  action for 

hrcacli 0 1 '  liduciary duty reniains. 
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Intentioizal lntcrfiroire With Hiisirzess Relcitioris With respect to the Mth cause of 

:&on Ibr inlenlional interference wi tti business relations, this claiiri is not disiiiisscd. To inalie 

o u t  a c;iiisc of action Ibr tortious intcl-i-ki-cncc with business relations, a plaintiff iiiust 

ciciiionstrate that the defendant’s interference was acconiplishecl by “wroiigf~il means” or that 

“dehclaiit acted for the sole piiryose of limning the plaintill,” S’tz-yrfw v. Sony Music’ 

Entcrtriinmcrit, 252 A.D.2d 294, 299-300 ( 1  Dep’t 1999). Here, plaintiffs have alleged that 

defendants, i n  violation of tlic oral agrccnieiit, interfered with plaintii‘ls’ Indian nianufactiirers 

and customary buyers by misrepresenting either that plaintiffs were 110 loiiger in business 01’ that 

they wcrc still collecting orders as plaintills’ agents. Since plaintilfs’ allegations, if proven, 

would be sufficient to show that defendants used wronghl or impropcr iiicans to interfere with 

plain ti TTs ’ 111 anufact iirers or c iistomers, this cl ai ni reiliains. 

~ r m 4 d  As to the third cause ofactIon rbr fraud, this claim is not pled with sufficient 

particularity as required under CPLR 3016(b). In any event, it is based on the same facts that 

underlie the intentional inter-rerciicc claim. It is duplicative at best and therefore dismissed. 

liizfiiir C‘onipe/i/ioui As to the scveiitli cause of actio11 for unfair competition, plaintiffs 

have sullicieiitly alleged the essential elenients O K  an i inhir  competition claim involving 

misapp’-c7priatioii. The g-avamen of siich a claim is “the bad laith appropriation of a commercial 

advaiitagc hclmging to another by inkiingement or dilution of a trademark or by cxploi tatioii of 

proprietary inlonnation or trade secrets.” E‘rrgle ronitroiiics 17. Pic0 Pr-or-lncY.~, 256 A.D.2d 1202, 

1203 (4“’ Ilep’t I!)%) (citing A l l i d  Mriiritctiniicc C-’nrp. 11. AIlicd Mecliriurictrl Ti-iidox, 42 N.Y .2d 

5 3 s  ( 1077)); scc iilso C‘oni~7r- t~hr . r i . s i~ l~~ C o i i i n i i i r i i t ~ l  D t w i o p t w i i ~  Corj7. 1’. I , d i a c l i ,  223 A.D.2d 399 

( 1  ” Dcp’t 19%); Bciwrige Mwkctirig USA v. Soi,itli Bc.ric11 Bcvc~r~rgc C’o.. 20 A.D.3d 439 (2d 
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Dep’t ZOOS). Here, plaintifl‘s have allegcd that defendants misappropriated contact lists of 

custortiary buyers aiid foreigii iiianLifacIurers, the dcsign sketches and samples, and took 

advantage of plaintiffs’ good will by using plaintiffs’ trade riame “Phases” on their voice mail 

and at their place of business a h  teiiiiiiiating the Agreement, and by reprcscnlirig themsclvcs as 

the plaintiffs or their products as tliosc of plainliffs. Since plaintiffs’ allegations, if provcn, 

W U L I I ~  be sufficient lo make out LL claiiii rbr unfair competition, this cause of action remains. 

Prirna Fm-ie Tort As to the eighth cawc of action for prima facie tort, this claim is 

dismisscd (01- f-ai1ui-e to state a cause ol‘action. A prirna facie tort claim requires a showing that a 

defendant inflicted economic darnage without excusc or j iistification. Rouvcl uJEd imi t im  v. 

Furmitigr/ulc. Clnssrooni Teachers Ass ’ 1 1 ,  38 N.Y.2d 397 (1975). New York courts do not 

recogiiizc liability for prima racic tort unless malevolence is a defendant’s sole motivc. Bzirns 

.Jncksoti Miller Sumrriit & ,Ypitzer 17. Linrhier, 59 N.Y.2d 3 14 (1983). Motives of profit, economic 

self-intcrcst, or busincss advaiitagc bar rccovcry for priina facic tort. Squire Recurds v. 

Vurzguut-cf Recording SOC ’y, 25 A.D.2d 190 (1’‘ Dep’t 1966). In this case, plaintiffs acknowledge 

that defendants allegedly brcacli the Agreement and sold gamients to plaintiffs’ clients at least in 

part to fiirther their own economic self-interest. As malice was not the sole motivation, the 

prima hcie tort claim is dismissed. 

Pu17iti1~ Lla/nr-r,qe.s - Defendants also iiiove lo dismiss plainti ITS’ rcquest for p in i l i v t :  

daiiiagcs. Plaintiffs are not cntitled LO recover punitive damages in this casc. Puiiitive damages 

:ire only available for claims iiivolviiig a gross and wanton fraud or wrong perpetrated iipoii the 

puhlic at largc. S’w Gurvitv 11. Ljilc. , S ~ i i w / ,  40 N,Y ,2d 354, 357-58 ( 1  976); .we iilso Hornnow I!. 

EL/z,ii[LihlE Idif;, ASSIAI’. SOC ‘1; - .  of-US,,  83 N.Y.2d 003 ( 1994). TTei-e, plaintiffs seek recover-y Tor oiily 
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a private wrong. 

Bnscd on thc foregoing, i t  is hcreby 

OWERE11 h i t  the motior-1 to dismiss of Defctidants Eric Jay, Lld., Nomian Gottlieb and 

Steven Gottlieb is granted against Plaintiffs Iiidia Garmcnts, Inc., and Phases, Inc., to the extciit 

that the third cause ol'actioii hi- h u d  and the eighth caiisc olaction for prima fiicic tort in the 

C.'ornpIaint are sevcrcd a i d  dismissed, and i t  is fiirther 

OIWERED that the claim for punitive damages is dismissed, aiid it is furthcr 

ORDERED that tlic action rcriiains as to the first, second, fourth, fifth, sixth, and scveiith 

causes of action, and i t  is furthcr 

ORDERED that the defendants are directed to answer tlic Coinplaint on or before .lune 

30, 2008, and it  is further 

OIIDERED that the parties are directed to appear for a preliminary confcreiice on July 29, 

2008, at 9:30 a.m. in cou~-troori~ 208,60 Centre Strect, New York, New York 10007. 

Dated: May 30, 2008 

Enter: 

' I  

Helm E. Freedman, J.S.C. 
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