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SUPREME COURT OF T H E  STATE OF NEW YORK 

7,,* * - 7 

JOHN DOUGHERTY, 

Plain ti ff, 

claims asserted against it. 

‘rhis is a personal iiijury action. Plaintiff, a laborer ernploycd by Vijay Construction 

(Vijay), was working i i i  the recoiistructioii of Chase Bank (the Bank) on 65-77 Worth Street in 

New York, New York. His involvement in the reconstruction consisted of work on the subcellar, 

cellar and first floor oi‘the Bank. 011 Decenibcr 10, 2004, plaintiff was involved in an accident in 

the basciiiciit o r  the Bank. He was alone at the site and as he crosscd the basement to obtain a 

tool, he allegedly slippcd on a piece orpipe and fell. Plaintiff asserts !hat L,chr was the general 

contractor in charge of thc rcconstruction. 

1’ 1 ain t i ff corn ni en cccl thi s act ioii again st defend ants, su iiig them fo r c o 111 mon- law 

negligence and rccklcssiiess, as well as ibr violations of sections 200, 240, 241 arid 241-a of the 

Labor Law. Upon the completion of discovcry by the parties, Lchr moves for sumrnaryjudgnicnt 

dismissing all claims brought against it, arguing that there is 110 question of fact that it is iiot 

responsible for any condition allcgcd to have caused plaiiitifl’s accident. 

T,ehr- states that il had no involvcineiit with work bcing pdormed  where plainti I‘I‘ 
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claims to have been injured. Lehr rclies partially upon the depositioii tcstiniony of its field 

superinlendcnt Michael Camier. Cainicr tcstified that on the date o l thc  accident, he was an 

assistant licld superintendent, and that Lehr was engaged in renovating the interior of the Bank. 

He lestified that Lclir had 8 to10 eiiiployccs 011 site and that Lehr hired its own subcontractors for 

the prqject. rainier stated that Lehr did not hire Vijay to perfonn any work at thc project. 

According to him, Vijay was working on a different area orthe projcct where Lehr did not enter. 

He tcstif'icd that Lehr did not supply any equipment, materials or laborers to Vijay. At the time 

oftlic accident, Leln and Vijay worked at separate work spaces. 

Lclir seeks dismissal 011 the ground that the work pcrfoi-iiicd by Lehr and Vijay was 

scparate and distinct, both in  nature and position. Lehr clainis that it perfonzied no work at the 

site where plaintiff was injured. 

J,chr claims that plaintill has comiiicnced a separate action Tor the saiiic personal irijurics 

ai-ising out of tlic accident in  the Suprenie Court, New York County, under index number 

1 103 1 1/07. This scparatc action names S.P. Morgan Chasc, Cheevcr Development and Valdia 

Worlh Street Partners, LLC, which are respectively the property owner, subjcct tenant and project 

nianager which contracted with Vijay to perforni work a1 the premises. 

In opposition, plaintiff concedes that the facts of this action do not support ca~ises or  

action ror common-law iicgligence or for violatioils of sections 200 or 240 of the Labor Law. 

However, plaintif'i'argues that causcs of action for violations of section 241 (6) of Labor Law 

cxist in this case. 

Plaintiff contends that 1 xl i r  scived as general conlractor of the project and among its 

dutics wcre lo perform walk-lhroughs of the pro-jcct and makc sure that all  materials were storcd 
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propcrly and no dcbris was left lying on the floor. Plaintiff refers to thc pipc on the floor at the 

time of the accident as material that was iiiipropcrly lelt on the floor 

Section 241 (6) requires owiiers of construction sites, general contractors and their agents 

to ciisure that all arcas in which work is being perPolined shall bc so constructed, shored, 

equipped, guarded, arrangcd, operatcd and conducted as to provide reasonable and adcquate 

protection and safety to the pcrsons ernploycd therein, Tlic statute creates a non-delegable duty 

to comply with provisions of the New York State Iiidtistrial Code, 12 NYCRR Ride 23. 

In order to prevail undcr sectioii 241 (6), plairitiCI>is reqiiired to eslablish ;i violation of a 

regulation of the hiddustrial Code which sets Porth specific standards of conduct. See Greenwood 

v Shearson, Lchman and Hutton, 238 AD2d 3 11 (2d Dept 1997). PlaiiitiITspecifies Rule 23-1.7 

(e) (1) and (2) as providing a basis for liability under scctioii 241 (6). That rule providcs in part 

as f-011ows: 

23-1.7 (e) Tripping and other hazards. 
(1 ) Passageways. All passageways sliall be kept free Froin 
accumulations of dirt and debris and from any othcr obstnictions 
or coiiditioris which could cause tripping ... . 

(2) Working areas. The parts of floors, platlobnns and similar areas 
where persons work or pass shall be kept frec fro111 accuniulalions 
ofdirt and debris and from scattered tools and materials and from 
sharp projections insolar as may be consistciit with the work being 
performcd. 

Accorcling to plaintiff, the pipe that lie tripped over at the worksite constituted an 

obstruction to his work and passage and Lehr was liable for not removing this obstniction. 

Plaintiff concedes that lie has comnicnccd a second action. Hc statcs that lie has moved 

for ;i consolidation of the two actions. He argues that a disinissal would bc prcniature irntil all 
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parties havc testified and exchangcd discovery. 

Til reply, Lehr states that since it had no involveimciit with or control over the work being 

perh-med whcre plaintiff claims lo have been injurcd, it had no responsibility Ior clearing the 

arca. 

Lclx claims riot to be aware that plaintiff has moved for consolidation. In lhe cvcnt of a 

motion to consolidalc, 1 ,eh  would oppose Ihc motion. 

'To thc cxteiit lhat plaiiitilf has asscrted a viablc claim undcr section 241 (6), he iiced not 

show that defendant exercised supervision or control ovcr his worksite in order to establish his 

right of rccovery. 

Morcover, plaintiff has alleged failure of compliance with concrete specifications piirsuaiit to 

Ross v Curtis-Palmer Hydro-Electric Co., 81 NY2d 494 (1993). 

Rule 23-1.7 (c). See Hollowav v Sacks and Sacks, Esys., 275 AD2d 62s ( lh '  Dept 2000); see 

- also Sin,qli v Yome Manor Inc, 23 AD3d 249 (1" Dept 2005). 

The only issue of fact is whether Lehr was the general contractor in this project. Lehr 

denies hiring Vijay as a subcontractor and the coniplaiiit alleges that defendant Valda Worth 

Street Pal-tiicrs LLC was also a geiici-nl cunlractor. 

The court is aware o f a  second action brought by plaintiff for similar itijuries. However, 

therc is 1x1 evidciice that plaintiff has already moved for consolidation of the two actions. 

Tlic iiiotion for summary judgment is dcnied because it is unclear whethcr Lehr was the 

gencral coiitractor fbr the pro.ject. 

Accorclingly, it is 
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ORDERED that Lehr’s motion for summary judgmciit is denied. 

DATED: 

ENTER: 

J.8.C. 
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