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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

EDISON SCHOOLS I N C . ,  
X --f-__----l-__------_ll___________l_____--- 

ndex No. 
891/07 

Plaintiff, 

- a g a i n s t -  

% NEW COVENANT CHARTER SCHOOL, ALVANIA HILL, 
VICTORY SCHOOLS AND JAMES K. STOVALL, 

Defendan t s .  
____-________________I_________L_______ 

Tolub, J.: 

By motion sequence 001, 

w School (NCCS) and t h e  chairperson of NCCS's Board of T r u s t e e s ,  

d e f e n d a n t  Alvania Hill (Hill) (collectively, the NCCS D e f e n d a n t s )  

move, pursuant to CPLR 3211 ( a )  (1) and ( a )  ( 7 ) ,  for an order 

dismissing the third cause of action against them. In motion 

sequence 002, defendant  Victory Schools (Victory) and its vice- 

president and g e n e r a l  counsel, d e f e n d a n t  James K .  Stovall 

(Stovall) (collectively, t h e  Victory D e f e n d a n t s ) ,  move, pursuant 

to CPLR 3211, for an order dismissing the third and fourth causes 

of  action against them. 

la&&. 

NCCS is a cha r t e r  s c h o o l  located in Albany,  N e w  York. 

According to t h e  complaint, p l a i n t i f f  Edison Schools I n c .  

(Edison) is "an education service p r o v i d e r  whose mission is to 

improve public education i n  partnership with selected p u b l i c  

s choo l  districts and c h a r t e r  schools t h r o u g h o u t  the n a t i o n  b y  
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providing educational programs t h a t  offer educational excellence 

and innovation based on Edison's u n i q u e  school design, 

comprehensive educational programs and management principles. 

(Amended complaint, ¶ 7). 

competitor of Edison's t h a t  p rovides  similar services to c h a r t e r  

schools as those t h a t  Edison provides. 

II 

The complaint describes Victory as a 

On J u l y  1, 2005, Edison and NCCS en te red  into an agreement 

p u r s u a n t  t o  which Edison  would manage t h e  operations of NCCS ( t h e  

"Agreement"). 

According t o  Edison, NCCS d i d  so w i t h o u t  regard t o  t h e  

Agreement's requirement of 90 days' written n o t i c e  of its intent 

t o  terminate. On August 21, 2006,  Edison received a l e t t e r  from 

NCCS's attorneys, on which Hill and Stovall were copied ,  that 

confirmed t h a t  Victory was NCCS's new a g e n t .  

complaint, NCCS and V i c t o r y  en te red  into a management agreement 

u n d e r  w h i c h  Victory would provide services to NCCS similar to 

t h o s e  that Edison had previously provided. 

On August 7, 2006, NCCS terminated t h e  Agreement. 

According to t h e  

Ed i son  a l l e g e s  t h a t ,  at the time that NCCS terminated the 

Agreement, it owed Edison more t h a n  $ 2 , 9 3 8 , 0 4 7 .  

Edison, this action arises from the refusal of NCCS, through its 

own a c t i o n s  and those of the o t h e r  defendants, 

a g e n t s ,  t o  pay Edison the money it is owed. 

approximately $ 2 . 5  million of  this amount represents  payments 

Edison made on behalf of NCCS to fund NCCS's operations, f o r  

According to 

who are NCCS's 

Edison contends t h a t  
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which Edison was supposed to be reimbursed pursuant to the 

Agreement. (Amended complaint, ¶ 2 ) .  Edison e x p l a i n s  t h a t  NCCS 

was to repay Edison for its disbursements and its management fee  

from s t a t e  education f u n d s  t h a t  NCCS received d u r i n g  the course  

of the school y e a r .  

Ed i son  s t a t e s  t h a t ,  a f t e r  NCCS terminated the Agreement, 

NCCS and Victory, t h r o u g h  t h e i r  representatives Hill and Stovall, 

intentionally misled Edison as to who controlled NCCS's finances, 

Edison c o n t e n d s  that Hill's and Stovall's conduct  frustrated 

Edison in its attempts to regain t h e  monies that NCCS owed i t .  

Ed i son  s t a t e s  t h a t  NCCS h a s  not yet paid Edison, or even made 

clear who is holding E d i s o n ' s  money. Edison asserts  that 

d e f e n d a n t s  "have engaged in a concerted campaign of stonewalling 

against Edison, to prevent Edison's receipt of monies NCCS owes 

it and to enable NCCS's and Victory's wrongful use of those 

monies in connection w i t h  ongoing o p e r a t i o n s  o f  NCCS and 

otherwise." (Amended complaint, ¶ 5). 

The amended complaint contains seven causes of a c t i o n ,  the 

third and fourth of which a re  a t  i s s u e  in the instant motions. 

The third cause of  action, which  sounds in misrepresentation, is 

b r o u g h t  as against all f o u r  defendants, and is t h e  only claim in 

t h e  complaint b r o u g h t  against H i l l  and Stovall. 

of  action a l l e g e s  conversion by NCCS and Victory. 

cause of action, the complaint alleges that, on August 21, 2006,  

The fourth cause 

In the third 
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H i l l  represented in writing that V i c t o r y  "now served a s  NCCS's 

a g e n t  f o r  purposes of repayment of NCCS's financial obligations" 

and t h a t  this representation was fraudulent. (Complaint ¶ ¶  81 

and 83). 

Despite the allegations in the complaint, the only August 

21, 2 0 0 6  letter submitted by Edison was not written by Hill, but 

rather was written by NCCS's a t t o r n e y s ,  w i t h  Hill and Stovall 

copied on the letter. The l e t t e r  confirmed that Victory was 

NCCS's agent in management of the school, 

Edison a rgues  t h a t  Hill and Stovall materially 

misrepresented who controlled NCCS's finances. 

t h a t  its claim as against Hill is based on a telephone c a l l  with 

Edison, during which she s t a t e d  t h a t  V i c t o r y  controlled NCCS's 

f i n a n c e s  and that Edison should reach out to V i c t o r y  f o r  

repayment and f o r  its management fee. 

Stovall also informed Edison v i a  e-mail that Victory controlled 

NCCS's finances. Edison maintains t h a t  Stovall subsequently 

represented that V i c t o r y  had no control over NCCS's finances. 

According to Edison, these representations a l l  took place  between 

December 13, 2006 and F e b r u a r y  2007 .  

Edison states 

The complaint alleges t h a t  

Edison argues that is h a s  a d e q u a t e l y  alleged facts to 

s u p p o r t  i t s  misrepresentation claims. 

defendant misrepresented to Edison who controlled NCCS's f i n a n c e s  

after NCCS wrongfully terminated the Agreement. 

It asserts t h a t  each 

Edison s t a t e s  
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t h a t  i t  relied on these  c o n t r a d i c t o r y  representations, w h i c h  

caused it t o  expend s i g n i f i c a n t  time and resources to attempt to 

l e a r n  from whom i t  c o u l d  seek t h e  r e t u r n  of i t s  money. 

con tends  t h a t  t h e  allegations i n  the complaint s e t  f o r t h  the 

misrepresentations, Edison's reasonable reliance on them, and t h e  

resulting loss s u f f e r e d  by Edison ,  such that they support a valid 

claim f o r  misrepresentation. 

Edison 

T h e  NCCS Defendants argue that the t h i r d  cause of  action 

must be dismissed as a g a i n s t  t hem because Edison's allegations 

are refuted by documentary evidence,  and because Edison h a s  

failed to plead sufficient f a c t s  to establish a claim f o r  

misrepresentation against them. 

The Victory Defendants also move to dismiss the t h i r d  cause 

of a c t i o n ,  a r g u i n g  that t h e  misrepresentation claim is not p l e d  

with the s p e c i f i c i t y  r e q u i r e d  by CPLR 3016 ( b ) ,  and  that, 

furthermore, i t  is invalid because the a l l e g e d  false statements 

were made, if at all, a f t e r  t h e  p e r i o d  of alleged damages, and 

thus could  n o t  have caused them. 

misrepresentations occurred  a f t e r  NCCS t e r m i n a t e d  t h e  Agreement 

and a f t e r  Edison had stopped m a k i n g  any  expenditures p u r s u a n t  

thereto. T h u s ,  the Victory Defendants c o n t e n d  t h a t  Edison canno t  

establish that any  of its alleged losses resulted from H i l l ' s  and 

Stovall's p u r p o r t e d  statements. The Victory Defendants contend 

that, if NCCS owes Edison  any  repayment, s u c h  obligation was 

They argue that the alleged 
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c rea t ed  by t h e  Agreement and r e l a t e s  solely to t h a t  c o n t r a c t u a l  

d u t y .  

Discussion 

On a motion to dismiss, t h e  f a c t s  in the complaint a r e  

deemed to be true. (Jean v Martinez, 84 NY2d 83, 8 7 - 8 8  [1994]). 

Allegations t h a t  consist of  bare  l e g a l  conclusions, and claims 

t h a t  are contradicted by documentary evidence,  however, are not 

entitled to such a presumption. (Caniulia v Chicaao Tribune - N*Y. 

N e w 8  S v n d i c a t e ,  204 AD2d 2 3 3 ,  233-34  [lJt Dept 1 9 9 4 1 ) .  

A claim sounding in misrepresentation must allege f a c t s  t h a t  

indicate (1) a f a l s e  representation; (2) made by defendant with 

intent to def raud ;  (3) upon which plaintiff reasonably relied; 

( 4 )  t o  plaintiff's detriment. (i ne I 

88 NY2d 413, 421 [ 1 9 9 6 ] ) .  Pursuant t o  CPLR 3016 (b), 

"[aJllegations of  f r a u d  s h o u l d  be dismissed as  insufficient where 

t h e  claim is unsupported by specific and detailed allegations of 

fact in the pleadings." (Gallas v Eisenberg , 192 A D 2 d  349, 350  

[l" Dept 19931 ) . 

The allegations in the complaint regarding alleged i n j u r y  

caused b y  the misrepresentations are set f o r t h  in p a r a g r a p h s  83 

and 8 4 ,  stating that the defendants  misrepresented Victory's 

s t a t u s  " s o  t h a t  Edison would expend time and e n e r g y  attempting to 

obtain repayment of the monies NCCS owes Edison from improper 

p a r t i e s ,  s o  that NCCS c o u l d  continue its stonewalling tactics to 
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permit NCCS and Victory t o  continue t h e i r  wrongful use of 

Edison's monies," and  that "Edison is entitled t o  damages f o r  

Defendan t s '  misrepresentations t h a t  caused Ed i son  t o  ac t  t o  its 

detriment and delay legal action to collect the monies owed to 

Edison. I' 

T h i s  c o u r t  f i n d s  t h a t  t h e  third cause of a c t i o n  does n o t  

allege f a c t s  sufficient to support a misrepresentation claim. 

Edison does n o t  identify any actual losses r e s u l t i n g  f r o m  t h e  

misrepresentations, nor how such losses were c a u s a l l y  related to 

the alleged misrepresentations. The failure to do so is a ground 

f o r  dismissal u n d e r  CPLR 3 0 1 6  (b). (see G l i c h a n  v A l ~ e r  , 236 
AD2d 230,  2 3 1  [ lSt  Dept 19971). 

Furthermore, t h e  a l l e g e d  misrepresentations t o o k  p lace  

between December 2006 and F e b r u a r y  2007, and Edison commenced the 

i n s t a n t  action in March 2 0 0 7 .  Thus, Edison also f a i l s  to explain 

how defendants' statements caused it to "delay l e g a l  action" and 

how any s u c h  delay i n j u r e d  Edison. 

Edison's fourth cause  o f  a c t i o n  sounds  i n  c o n v e r s i o n .  

Edison alleges that V i c t o r y  has  appropriated for its own use 

t h o s e  monies earmarked for return t o  Edison. According to 

Edison, NCCS's annual a u d i t  confirms and specifies the state 

education funds received, and the particular use NCCS made of  

those funds. Edison  maintains t h a t  NCCS was supposed t o  h o l d  

those funds  f o r  return and payment t o  E d i s o n .  Edison a l l e g e s  
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t h a t  V i c t o r y  h a s  t a k e n  money from NCCS f o r  Victory's own 

purposes, and n o t  for return to Edison. According to Edison, 

allegations c o n c e r n i n g  the r e d i r e c t i o n  of  funds from NCCS to 

V i c t o r y ,  rather than to Edison, state a c l a i m  f o r  conversion. 

The Victory Defendan t s  a r g u e  t h a t  the instant a c t i o n  is 

essentially a collectian matter. They assert that, although NCCS 

may acknowledge that it owes Edison some amount in repayment, t h e  

t o t a l  amount owed is in dispute because Edison breached t h e  

Agreement and mismanaged t h e  s c h o o l ,  and because the audit upon 

which Edison relies does n o t  r e f l e c t  t h e  actual amounts NCCS owes 

Edison. According to t h e  Victory Defendants, Edison seeks 

repayment f o r  i t s  expenditures, b u t  n o t  t h e  r e t u r n  of  

specifically identifiable f u n d s ,  and thus h a s  no claim for 

conversion a g a i n s t  NCCS or V i c t o r y .  The V i c t o r y  Defendants state 

that the money NCCS received In education funds is a large poo l  

of g e n e r a l  revenues f rom which a l l  of i t s  expenses a r e  p a i d ,  and 

t h a t  t h e r e  were and a r e  no specifically identifiable p o r t i o n s  of  

t h e s e  f u n d s  earmarked f o r  "return" to E d i s o n .  

According to Edison, NCCS's completed audit confirmed no t  

o n l y  the amounts Edison had disbursed on NCCS's behalf, 

t h e  amounts of t h e  s t a t e  e d u c a t i o n  funds NCCS received for 

reimbursement t o  Edison. Edison states that NCCS was 

c o n t r a c t u a l l y  o b l i g a t e d  to provide  those f u n d s  to Edison and 

that, when V i c t o r y  replaced Edison as NCCS's manager, Victory 

b u t  also 
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misappropriated the money designated f o r  r e t u r n  t o  Edison, 

perhaps f o r  V i c t o r y ' s  own u s e  in o p e r a t i n g  NCCS.  Accord ing  t o  

Edison, these funds are s u f f i c i e n t l y  identifiable to be the 

s u b j e c t  of a claim f o r  conversion. 

"The t o r t  of  c o n v e r s i o n  i s  e s t a b l i s h e d  when one who owns and 

has  a r i g h t  t o  possession of  personal p r o p e r t y  proves that the 

property is in the unauthorized possession of a n o t h e r  who has 

acted to exclude the rights of t h e  owner. Where t h e  p r o p e r t y  is 

money, i t  must be specifically identifiable and be s u b j e c t  t o  an 

obligation t o  be r e t u r n e d  o r  t o  be otherwise t r e a t e d  i n  a 

particular manner." (RepubJ i c  Qf B aiti v Duva l i e r ,  211 AD2d 379 ,  

384 [ la t  Dept 1 9 9 5 1  [citations o m i t t e d ) .  

I 
I 
I 

The conversion c l a i m  is dismissed as  a g a i n s t  V i c t o r y .  T h e  

instant case  is similar to pet  ers G r i f f j  p Wood ward. S n c .  v WC SC, 

Snc, 88 AD2d  883 [lst Dept 1 9 8 2 1 .  In that c a s e ,  t h e  plaintiff 

sued  two defendants for c o n v e r s i o n .  One of t h e  defendants had 

previously had a c o n t r a c t  w i t h  t h e  p l a i n t i f f ,  and t h e  o t h e r  

defendant had subsequently entered into a c o n t r a c t  w i t h  t h e  f i r s t  

defendant t o  p r o v i d e  similar services t o  t h o s e  the plaintiff had 

previously provided  to the first defendant. The court noted 

that, although money can be t h e  s u b j e c t  of a conversion action if 

it is specifically identifiable, "an action f o r  conversion c a n n o t  

be  v a l i d l y  m a i n t a i n e d  where damages a r e  m e r e l y  be ing  s o u g h t  f o r  

breach  of contract." (Id. at 893-84). 
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The First Department h e l d  t h a t ,  although a conversion claim 

c o u l d  n o t  be  b r o u g h t  a g a i n s t  e i t h e r  defendant because the 

plaintiff "never had ownership, possession or control of the 

money" at issue, plaintiff could seek to recover t h e  money a t  

issue from t h e  f i r s t  defendant, who had allegedly breached a 

contract with the plaintiff. (u. at 884). The same p r i n c i p l e  

applies to the instant a c t i o n .  Edison never owned, possessed or 

controlled t h e  money at issue, such t h a t  the conversion claim 

should be dismissed as against Victory, y e t  Edison can  seek 

recovery of t h e  sums i n  question via t h e  breach of c o n t r a c t  claim 

brought against NCCS, which is not at issue in the instant 

motions. 

Accordingly, it is 

ORDERED that the motion t o  dismiss, motion sequence 003, is 

g r a n t e d ,  and the third c a u s e  of  a c t i o n  of the complaint is 

dismissed as a g a i n s t  defendants New Covenant Charter School and 

Alvania Hill; and it is f u r t h e r  

ORDERED that t h e  motion to dismiss, motion sequence 004, is 

granted, and t h e  third c a u s e  of  action of  the complaint is 

dismissed as agains t :  defendants V i c t o r y  S c h o o l s  and James K. 

Stovall, and t h e  fourth cause of action is dismissed as against 

d e f e n d a n t  Victory Schools; and it is f u r t h e r  

ORDERED that the complaint is severed and dismissed as 

a g a i n s t  defendants Alvania H i l l  and James K. Stovall, and the 
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C l e r k  is directed to e n t e r  judgment in f a v o r  

with c o s t s  and disbursements as  

f u r t h e r  

taxed by t h e  

it 

t h e  

ORDERED that 

I s  further 

ORDERED that 

of these defendants, 

t h e  remainder of t h e  action s h a l l  

C l e r k ;  and it is 

continue; and 

defendants 

complaint within 

order with n o t i c e  of 

10 d a y s  

e n t r y .  

are directed to serve an  answer 

a f t e r  service of a copy of this 

to I 

Dated: 

Y ENTER: 

Hon. WALTE 1 B .  TOLUB J . S . C .  
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