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Chis motion is decided in accordance with the annexed Memorandum Decision. It is hereby 

ORDERED that the action is severed as to defendant David Mandl, and i s  continued as to 
he remaining defendants, and the Clerk of the Court is directed to enter judgment accordingly; 
md it is further 

ORDERED that further prosecution of and proceedings in this action are stayed as to 
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ORDERED that the motion (sequence 002) of dcfendant MeltzedMandl Architccts, P.C. 
'or summary judgment is denied in all respects; and it is further 

ORDERED that couiisel for defendant MeltzedMandl Architects, P.C. shall serve a copy 
,f this order with notice of entry within twenty days of entry. 
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MEMORANDUM DEClSTON 

This action arises out of property damage to the premises located at 398 Third Avenue in 

Maih t tan .  Plaiiitilfs, Tlionias J. McAdaiii Liqiiors, hic. and 398 Third Avenue Realty 

Company, a comniercial tenant and owner of thc premises, respectively, claim that the prciiiises 

were extensivcly daiiiaged during the construction of a high-rise senior-living residence on thc 

adjoining premises, 400 Third A V C ~ L K  (hereinafter, 400 Third Avenue or tlic adjoiiiiiig 

premises). PlaintiPfk coninienced this negligence action against the owners of the adjoiriiiig 

premises, the project’s architectural finn aiid its principal, aiid the project’s general contractor. 

Defendants Mellzer/Mandl Architects, P.C. (MeltzerIMandl) and David Mandl, the 

architectural firm and its principal, now move, pursuant to CPLR 3212, for summary judgment 

dismissing thc complaint and all cross claiiiis asserted agaiiist them. 

BACKGROUND 

According to thc complaint, 398 Third Avenue consists of a rctail liquor store and hour 

floors of residcntial apartpients. Plaintiff 398 Third Avenue Realty Company is the fee owncr of 

the building and property. Plaintiff Thoiiias J .  McAdani Liquors, Inc., a New York corporalion 

and tenant of 398 Third Avenue, operates the retail liquor store. 

Plaintiffs allege that Senior Living Options, Inc. (Senior Living) and/or Atlantic 

Dcvelopment Group “86” LLC (Atlantic), both organized under the laws of New York, are the 

owners orthe adjoining premises, and are also the developers of a 17-story high-rise building 011 

that premises. 

By ageemcnt daled November 13, 2003, 400 Third Avenue hssociatcs, L.P. c/o Atlantic 

Developiiicnt Group LLC, identified therein as the owner, hired dcfendant McltzerMandl to 
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provide certain architectural services in connection with the design and construction of 400 Third 

Avenue. The agreement provided the scope of Meltzer/Mandl’s serviccs to be the ibllowing: 

2.2.4 [Tlhe Architcct shall prepare, for approval by tlie Owner, Schematic Design 
Documents consisting of drawings and othcr documents illustrating the scalc 
and relationship of Project components. 

(Miletsky Affirm., Exh. 1). Meltzei+/Maiidl was also required to administer thc construction 

contract (id., fj 2.6.2). H ~ W ~ V C J ,  tlie agreement limited MeltzdMandl’s responsibilities as 

follows: 

2.6.5 Tlic Architect shall visit the sitc at intervals appropriate to the stage of 
construction or as otheiwise agreed by the Owner and Architect in writing lo 
become gciicrally familiar with the progress and quality of the Work 
completed and to determine in general if tlie Work is being performed in a 
iiianiier indicating that thc Work when completed will be in accordance with 
tlic Contract Documents. Howevcr, the Architect shall not be required to 
make exhaustive or continuous on-site inspections to check the quality or 
quantity of the Work. 

2.6.6 The Architect shall not have control over or charge of and shall not be 
responsiblc for construction means, nicthods, techniques, sequcnces or 
procedures, or lor safety precautions or programs in connection with the 
Work, since these are solely the Contractor’s responsibility under the 
Coiltract for Construction. The Architect shall not be responsible for the 
Contractor’s schedules or failure to carry out the Work in accordaiicc with the 
Contract Documents. The Architect shall not have control over or charge of 
acts or omissions of the Contractor, Subcontractors, or their agents or 
employees, or of any other persons performing portions of the Work. 

*** 

2.6.12 The Architect shall rcview and approve or take othcr appropriate action upon 
Contractor’s submittals such as Shop Drawings, Product Data and Samples, 
but only [or the limited purpose of checking for confonnance with 
inlbrmation given and tlie design concept expressed in the Contract 
Dociiniciits . . . . Thc Architect’s review shall not constitute approval of 
safely precautions or, unless othenvjse specifically stated by the Architect, of 
conslriiction means, methods, techniques, sequenccs or procedures. 
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(id.). 

400 Third AveIiue Associates, L.P. entered into an agreemcnt, dated February 15,2004, 

with Joy Construction Corp. (Joy) to serve as the project’s general contractor. The terms or  that 

agreement stated: 

3.3.1 

4.2.3 

(id., Exh. 2). 

The Contractor shall be solely rcsponsible for and have control over 
construction mcans, methods, techniques, sequences and procedures and for 
coordinating all portions of the Work under the Contract, uiilcss Contract 
Dociiinents give other specific instructions conceiniiig these matters. 

*** 

The Architcct will not have control over or charge of and will not be 
responsible for construction mcans, methods, techniques, sequences or 
procedures, or for safety precautions and prograins in connection with the 
Work, since these are solely the Contractor’s responsibility as provided in 
Paragraph 3.3. 

Thc complaint contains one cause of action sounding in negligence against all defendants, 

seeking $1,000,000 in damages. Plaintiffs allcge that, on or before April 9, 2004, portions ofthe 

adjoining prcmises were dcniolished and excavated in preparation for the construction work. 

They claim that their building and property were substantially damaged and nearly destroyed for 

their intendcd use as a rcsult of dekndants’ negligent, improper, and unlawful design and 

coiistruction o r  the project. 

Spccifically, the complaint alleges that the property damage resulted from: “(i) 

defendants’ impropcr design, construction and maintenance of the excavation and failure to 

follow souiid engineering and construction principles in coniiection therewith, particiilarly with 

respect to defendants’ inadequate or non-existent underpinning, shoring, bracing, stabilizing, 
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rcinforciiig, sheeting and/or lateral support of plaintiffs’ Building and Property before aid cluriiig 

the Project; and (ii) defendants’ failure lo conform the Project to the seisniic requiremcnts of tlic 

New York City Building Codc by building the Project too close to plaintiffs’ Building and 

Property” (Complaint, 7 16). 

According to plaintiffs, as a consequence of defendants’ improper conduct, the building 

and properiy sustained significant cracks in its foundation and other daniagc, including visible 

vertical movement and floor subsidence, rendering the building and propcrty unsafe. Plaintiffs 

allege that, thei-cforc, tlic building required emergency repairs in order to prevcnt a total collapse. 

Plaintif& submit, in oppositim to the motion, an affidavit froin Robert Fink, the owner of 

plaintiffs, in which he recounts the facts in greater detail. Fink avcrs that, in April 2004, lie 

noticed that the building began vibrating and expcricncing severe structural damage (Fink Aff., 71 

6). Fink states that lie observed that the sidewalk in front of 398 Third Avenue had subsided, and 

that the h n t  door of thc building could not be opened because the ground had shifled (id.). He 

also obscrvcd bottles falling off shelves and cracks in the extcrior, basement floor, interior noi-th 

wall, and rear of the building (id). hi addition, Fink states that the basement door had to be cut 

in order to be opened, and that the basenicnt stairs separated from the north wall (zd.), According 

to Fink, at some point during the projcct, thc City of New York stopped all operations bccause 

the north wall of the building was collapsing (id, 11 7). When this occurred, Joy placed rods, 

which are still in place today, running from the north wall to the south wall to ensure that the 

building did not collapse (zd.), 

In their answcr, Scnior Living and Atlantic cross-claimcd against Meltzer/Mandl and 

Mandl for contribution and iiideninification. Joy also asserled a cross claim for contribution and 
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indemiiification against MeltzerMandl. 

By servicc of a third-party suiiiiiions and complaint, Joy impleaded Diamond Point 

Excavation and Extreme Coiicrete Coiy., which allegcdly perhrnied work at 400 Third Avenue. 

Joy’s claims are for common-law and contractual indemnification, contribution, and breach of 

contract. 

Meltzcr/Mandl and Mandl then brought a fourth-party action against 400 Third Avenue 

Associates, L.P., secktng indeinnification and contribution. 

DlSCUSSION 

“A defendant moving for summary judgment has the initial burden of coming forward 

with admissible evidence, such as affidavits by persons having knowledgc of the [acts, reciting 

the material facts and showing that the cause of action has no merit” (GTFMktg. v Colonid 

Ahrninuiri Sules, 66 NY2d 965, 967 [ 1985l). Once this showing has becn made, the burden 

shifts to the motion’s opponent to “present evidentiary facts in admissible form sufficient io raise 

a genuine, triable issue of fact” (Muztirek v Metropolitmi Museum of Art, 27 AD3d 227, 228 [ 1 st 

Dept 20061). “[Mlerc conclusions, expressions of hope or unsubstantiated allegations or 

assertions are insufficient” to defeat suminary judgment (Zuckemian v City ofNew York, 49 

NY2d 557, 562 [ l98O]). 

The Effect of Dcfendant David Mandl’s Death 

In support o r  MeltzeiYMandl and Mandl’s motion for summary judgment, counsel states 

in an affirniaiion that “[delcndant] David Mandl was tlic president of [Meltzcr/Mandl]. 

Udortunately, he passcd away on August 4, 2007” (Miletsky Affiiin., 11 3). Counsel further 
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contends that Mandl was only named as a defendant because he signcd certain itelms filed with 

the New York City Department of Buildings. In opposition, Joy argues that this summary 

judgment motion was improperly made, because the court is divested ofjurisdiction until a 

substitution is made for Mandl. Plaintiffs contend that, although no substitution has been 

effected, this action should move forward because there will be no prejudice to Mandl’s estate or 

any other party. 

CPLR 1015, ciititled “Substitution upon dcath,” states as follows: 

(a) Generally. If a party dies and the claim for or against him is not thereby 
extinguished the court shall order substitution of the proper parties. 

(b) Devolution of rights OF liabilities on other parties. Upon the death of one 
or more of the plaintiffs or defendants in an action in which the right sought 
l o  be cnforced survives only to the surviving plaintiffs or against the 
surviving defendants, the action does not abate. The death shall be noted on 
the record and the action shall proceed. 

(emphasis in original). Causes of action for injury to propcrty survive the death of a defendant 

(EPTL 5 11-3.2 [a] [ 11). 

Even where a cause of action survives a party’s death, such death divests the court of 

jurisdiction and stays the proceedings until a proper substitution has been made (Matter of 

Eirtstoss, 26 NY2d 181, 189-190 [1970]; Grij’”’n vManrzing, 36 AD3d 530, 532 [lst  Dept20071; 

Silvrrgnoli v Consolidated Eclisori Etnpls. Mzit. Aid. Socy., 1 12 AD2d 8 I C ) ,  S20 [ 1 st Dept 19851). 

“Tlic basis of the subslitution requirement is the principle of agency. Just as the death of a 

principal ordinarily revokes the authority of the agent, so the death of a party to an action revokes 

the power of Ihe attorney” (Wisdom Wisdom, 11 1 AD2d 13, 14-1 5 [lst Dept 19851). Thus, 

generally speaking, any order rcndered aftcr the death of a party and before the substitution o r  a 
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legal representative is void (Grflfiri, 36 hD3d at 532; Cueller v Betnnes Food Corp., 24 AD3d 

201 [ 1st Depl20051, lv ileriied 6 NY3d 708 [2006]). 

A inotioii for substitution pursuant to CPLR 1021 is the proper method by which tlie 

court acquires jurisdiction over a persoiial representative and those interestcd in the estatc (J.EG 

Giroux v DunLop Tire Corp., 16 AD3d 1068, 1069 [4th Dept ZOOS]), and “may be made by tlie 

successors or representatives of a party or by any party” (CPLR 1021). 

While tlic courl generally docs not liavejurisdiction to hear a motion upon a parly’s 

dcath, there arc exceptions to this general nrlc. For instance, 

[i]n multi-party cases, there may be 110 iiecd for substitution when one ofthe parties 
dies. Where, for example, the plaintiff is suing several tortfeasors, the death of one 
doesn’t preclude the action froin continuing against the others. In that instance the 
court iiecd merely note the dcath 011 the rccord. Of course, if the plaintiff wants a 
judgment in the action to bind the decedent’s estate, the plaintilldoes have to assure 
a proper substitution is made for the decedent. 

(Sicgel, NY Prac 5 lS4 ,  at 3 I3 [4th ed]). Thus, courls havc stayed the action as to the deccdent 

but not as to other defendants (see e.g. Rochu v Figzieiredo, SO AD3d 876, “2 [2d Dept 20081). 

Here, it is uncontcsted that Mandl dicd sometime in August 2007, prior to this motion but 

after the action was comniciiced against him and his co-defendants. Thus, counsel’s authority to 

act on his behalf terminated upon his death. Additionally, the courl has not been advised that any 

legal represcntative has been substituted for Maiidl. Plaintiffs have also not iiioved for 

appointment of a rcpresentative for Mandl pursuant to CPLR 1021. Therefore, the action must 

be staycd as l o  Mandl. Howcver, as to MeltzedMandl, thc court finds that thc action should 

proceed as it is an alleged joint tortfeasor. 

Ti1 light of this deterniination, tlic court shall only consider the motion as it pertains to 
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McltzcdMandl, but not as to Mandl. 

Summary Judcnicnt as to MeltiydMandl 

MelterMaiidl argues that it cannot be liablc for plaintiffs’ propei-ty damage, since i t  did 

not exercise any siipervision or control over the coiistruction work. It points to the provisions of 

the architectural agreement providing that it had no responsibility for site safely or the means, 

methods, and techniques of construction. 

Melter/Mandl further contcnds that the owner and contractor, rather than the architect, 

were responsible for all foundation, cxcavatioii, and underpinning work, as cvidenced by a report 

prepared by a geo-technical film, Pillori Associates, P.A. (Pillori), which was hired by the owner 

to conduct a geo-technical investigation of the site. According to the report, the iiivestigatioii 

consisted of drilling two boririgs and excavating three test pits (Miletsky Affirm., Exh. 8, at 1). 

The report states that “[blased on the test pit conditions arid design basement depth, it does not 

appear that undeipirining will be required” (id. at 3). Under the heading “Engineering Evaluation 

and Rcc~mrnendatioiis,” Ihe rcporl states as follows: 

Excavation and Bracing 

Thc structural conditions of the neighboring buildings should be carefully 
docuinented. If any of the buildings are supported at shallow depths, similar to the 
cxistiiig two story building 011 the site, special care will be required in the design of 
undcrpinning to account for unbalaiiccd lateral loads. In addition, if any of the 
ncighboring buildings possess col timiis that bcar on shallow footings near the 
property lines, very large, concentratcd lateral loads must be accounted for in the 
cxcavation and underpinning design. It would also be prudent to excavate a series 
of test pits along the existiiig beaiing walls after demolition of [sic] existing structure 
to veriCy the neighboring foundation conditions. Our office or the office of the 
structural engineer should review and approve the contractor’s excavation plan 
outliiiing the scquence and niethods for the excavation. 
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(id. at 4). 

Protection of Ad jaccnt Strrictiire 

Existing Condition Survey 

We strongly recommend that an existing survey be conducted for each of the 
neighboring buildings. The survcy should be completed prior to construction. Each 
building should be inspectcd and photographed, inside and out, to record existiiig 
conditions. 

Also, a survcy-monitoring program should be implcniented during excavation. At 
least threc benchmark locations should be established on the exterior of each of the 
adjacent buildings. The benclmarks should be rcad on a daily basis throughout thc 
duration of the excavation. Any observable movement, horizontal or vertical 
displacement, shoitld be immediately brought to the attcntion of the construction 
manager and cxcavation shoiild be suspended until an appropriate plan of action can 
be implemented. 

(id.). MellzedMandl’s attorney’s affiirmation also states that the owner contracted with a testing 

firm to pcrform coiicrete testing of the underpinning of the project, and that the contractor hired 

its own structural engineer for the Iooundation and excavation work. 

In addition, MeltzedMandl iiiaintains that it owed no duty of care to the adjoining 

landowner, siiicc there was no contractual privity between thein. 

Plaintiffs, Senior Living, Atlantic, and Joy contend that summary judgnieiit should be 

denied, because thcy require additional discovery in order to adequately respond to the motion. 

Thcy note that depositions of defendants arid their representatives have not yet been held, and 

that Meltzer/Mandl have not provided notes or meeting minutes concerning their work on the 

project. In addition, defendants possess exclusive knowledge as to what occurred during the 

project. Plaintiffs speculate that Mellzer/Mandl could have instructed Joy or a subcontractor as 

to how to perfonii the work, aiid that an cmployee of Joy, Richard Sosa, likely spoke to 
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subcontractors and architects about problems with 398 Third Avenue. And, plaintiffs assert that 

therc is a factual issue as to whether McltzerMandl owed a duty to plaintiffs based 017 their 

actions on the project. Joy notes that i t  is unknown lo date whether MeltzedMandl rcviewed and 

approved drawiiigs for the cxcavation and underpinning work. Meltzer/Mandl could be liable in 

negligcnce if it i s  deteiinined that the drawings werc inipropcr 

In reply, Meltzcr/Mandl argues that claims for “economic loss” against an architect do not 

lic, and that New York City Administrative Code $8 27-1028 atid 27-1031 iniposcd nondelegable 

duties on the owner and contractor for proper safety precautions 011 the worksite. 

Thc court must first consider whether Meltzermandl owcd a duty to plaintiffs, an 

adjoining landowner and tenant. 

The existence and scope of a n  alleged tortfeeasor’s duty is a legal issue for the court to 

resolve in the first instance (,Gives Brooks Costume Co. v XB.H Realty Corp., 76 NY2d 220, 

226 [ 19901; Waters v New York City Ilous. Auth., 69 NY2d 225, 229 [1987]). “While moral and 

logical judgments are significant coiiiponents of the analysis, we are also bound to consider the 

larger social consequences of our decisions and to tailor our notion of duty so that ‘the legal 

consequences of wrongs [are limited] lo a controllable degree’” (Waters, 69 NY2d ai 229, 

quoting Tobin v Grossmmz, 24 NY2d 609, 61 9 [1969]). Under New York law, the existence of a 

duty of care docs not turn merely on  the foreseeability of injury (Eisemnn v State oJNew York, 70 

NY2d 175, 187 [1987]). 

The Court of Appeals has summarized the task ofdctenniiiing a duty as to: 

fix thc duty point by balanciiig fxlors, including the reasonable expectations of 
parties and society generally, the proliferation olclaims, the likelihood of unlimited 
or insurer-likc liability, disproportionate risk and reparation allocation, and public 
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policies affecting tlic cxpansioii or limitation of ncw channels of liability. At its 
fouiidation, the cornmoil law of torts is a means of apportioning risks and allocatinz 
the burdcii of loss. hi drawing lines defining actionablc duly, courts must therefore 
always be mindful of conscqucntial, and prccedential, effccts of their decisions. 

(532 Madison Avc. Goirrmet Foods v Fitiluridiii Clr., 96 NY2d 280, 288-289, reurg denied 96 

NY2d 938 [200 11 [internal quotation marks and citations omitted]), 

An architect’s duty of prolessional care ariscs out of the contractual rclationship bctween 

the architect and its client (Sears, Rorbzrck & Co. v Enco Assoc., 43 NY2d 389, 396 [ 19771). 

Thiis, an architect’s duty of care extcnds to the cliciit (Major I! Lcury, 241 App Div 606 [2d Dept 

19341; S’ttwus v R~~cI~tnatz,  96 App Div 270 [lst  Dept 19041, @d 184 N Y  545 [1906]), and to 

incinbers 01 a limited aiid h-cseeabk class who rcly upon the architect’s services being 

performed properly (see Gordon I, Holt, 65 AD2d 344, 348-349 [4th Dept], lv denied 47 NY2d 

710 [1979]; see also White v Gunrente, 43 NY2d 356, 363 [1977]). 

For example, in Gorclun, suppro, an architectural fimi was retained by the mortgagee of an 

apartrnciit building to make periodic inspectioiis and to report 011 thc progress and quality of the 

construction ofthe building (Gordon, 65 AD2d at 348). The Court, thus, held that the firm 

“owed no duty to ail indetenniiiate class ofpcrsoiis such as future owners and tcnants” (id. at 

349). 

In this casc, it is not unreasonable to extend the architect’s duty of care to an adjoining 

landowner, whcre the arcliitcct prepares plans that include excavation aiid foundation work. 

Considering that adjoining landowncrs are a fixed and definable class, there is no danger of 

uiiliiiiited or insurer-like liability. An adjoining landowiier may reasonably expcct that an 

architcct will exercise reasonable care so as  to avoid structural damage to its property. Therefore, 
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the court concludcs that Mcltzer/Mandl owed a duty of care to plaintiffs. 

ln its reply, Mcltzer/Maiidl improperly raised iicw arguments conceniing claiiiis for 

ecoiiornic loss and tlic nondelegable duties iniposed by the Administrative Code’ (see Mutfer of 

Kennelly v Mohizrs Realty I€olclings LLC‘, 33 AD3d 380, 381 [lsl Dept 20061 [“[tlhe function or 

reply papers is to address arguments madc in opposition to 1he position taken by the movaiit and 

not to permit thc movant to introduce new arguments in support of, or new grounds [or evidence] 

for the niotion”] [intcrnal quotation marks omitted]). In ariy event, as discussed below, these 

arguments are without mcrit. 

A cause of action for iicgligcnce or negligent misrepresentation which produces only 

economic injury, as distinguished from personal injuries or property damage, cannot be sustained 

unless therc is privity between the parties (Prudential Ins. Ck. q f i t i r i .  v Dewey, Bnllunline, 

Bushby, Palriier & Wood, 80 NY2d 377, 382 [1992], rcnrg d m i e d  81 NY2d 955 [1993]; 

Ossiiiing Union Free School Dist. v Anderson LuRoccu Anderson, 73 NY2d 417,424 [1989]; 

McNw hidus. v Fiebes Le Schnzitt, Avclzitects, 245 AD2d 993, 994 [3d Dept 19971, lv denied 91 

NY2d 81 2 [ 19981). Absent contractual privity, there must be the “functional equivalent o f  

contractual privity” ( O s s i ~ ~ i ~ t g  Union Free School Dist., 73 NY2d at 419). Here, in contrast, 

plaintiffs allege that they suffered propcrty damage to their building, including cracks to the 

foundation, vertical movenient, and floor subsidence (Complaint, 7 17). Thus, the court turns to 

Meltzer/Mandl’s claim that it cannot be liable based upon its lack of supervision over the 

cons tiuc tion work. 

‘Meltzer/Mandl also submits, for the first time in the reply, specifications that were 
purportedly part of the construction contract. This new evidence is also not entitlcd to 
coiisideration (see M(itter of Ke/i?ielly, 33 AD3d at 381). 
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An architect or engineer may be liable for the negligent dcsiLv or the negligent 

preparation or planning of design or engineering work (see Reliunce 117s. Co. v Morris Assoc., 

200 AD2d 728, 729 12d Dept 19941; Jlorirrl ofEdur. oJC‘ity ofN. Y. v Mars Assnc., 133 AD2d 

800, 801 L2d Dept 19871). In addition, an architect who has contracted to supervise coiistruction 

may be liable for failure to properly supervise construction (Reliance Ins. Co., 200 AD2d at 730). 

When a11 architect is respoiisiblc for supervising construction, he or she lias a duty to makc surc 

that the plans and spccitTcations are followed, that thc proper materials are used, that the 

construction is done in a good and worluiianlikc manner, and that the constniction complies with 

applicable building code provisions (see Clinton v Bochm, 139 App Div 73, 75-76 [ 1 st Dept 

19101). 

The iiiteiyretation of clcar, unambiguous terms of a contract is an issue oP law for the 

court (Gree/zfieZclv Philles Records, 98 NY2d 562, 569 [2002]). Here, tlic architectural services 

agrccnient providcs that MeltzdMandl was required to prepare scheinatic design documents, 

including drawings, and to administer the construction contract (Miletsky Affirm., Exh. 1 ,  §§  

2.2.4, 2.6.2), but was “not [I required to rnakc exhaustive or continuous on-site inspections to 

check the quality or quantity ofthe Work” (id, 5 2.6.5). The agreement further statcs that 

MeltzedMandl did no1 “have control over or charge of and shall not be responsible for 

construction means, methods, techniques, sequences or procedures” of construction (id., 0 2.6.6). 

Thc ternis of thc agreement are clear and unambiguous. While Meltzcr/Mandl contracted to 

prepare design docuiiicnts and to provide certain adniinistrativc services on the project, it did not 
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agree to supervisc coiistniction of-the high-rise building on 400 Third Avenue2 (see Jewish Bd. of 

Gucrrdicrns v (;runininn Allied hidus,, 96 AD2d 465, 467 [ 1st Depl 19831, agd 62 NY2d 684 

[ 19841). 

Thcrcfore, Meltzerhlandl’s only potential liability is for negligent design of thc projcct. 

Nonetheless, Meltzcr/Mandl has not su binitted any evidence to deinoiistrate that it was not 

negligent in dcsigniiig the project. hi order to prove negligence or malpractice in the design o f a  

structure, the plaintiff must provide expert testimony that the cngineer or architect deviated from 

accepted industry standards (Colurnbzis v Snzith & Mahoiiey, 259 N)2d 857, 858 [3d Dept 

19991). Thus, to meet its summary judgment burden, MeltzedMandl was required to establish, 

through expcrt evidence, that it did not depart from accepted architectural standards, which it has 

failed to do. In addition, the Pillori report itself raises questions of fact as lo whether the project 

was designed improperly (Miletsky Affirm., Exh. 8). That the owner and coiltractor may have 

had nondelegable duties to ensure safe excavation work, docs not cstablish that Meltzer/Mandl 

was not negligent in designing the project. Accordingly, Meltzer/Mandl’s motion must be 

denied3 (see GTF Mktg., 66 NY2d at 967). 

The court also finds that the motion should be denied to allow additional discovery as to 

’Meltzer/Mandl’s reliancc on cases where injured plaintiffs seek recovery against 
architects is misplaced. In these cases, where tlic architect agrees to supervise coiistruction, it is 
not liable to an injured plaintiff unless it commits an act or active malfeasance which causes or 
contributes to the plaintiff‘s accident (see e.g. Wulker v Metro-North Commuter R.R., 1 1 AD3d 
339, 341 [lst  Dept 20041; Davis v Lerzox School, 151 AD2d 230,231 [ 1st Dept 19891; 
Jaroszewicz v Fucilities Dev. Corp., 1 15 AD2d 159, 160 [3d Dept 19853). 

3Meltzer/Mandl’s claims, made in its attorney’s affirmation, that the adjoining landowner 
and Joy contracted with testing firms and a structural engineer, arc without evidentiary value (see 
Zuckermaii v City o f N w  York, 49 NY2d 557, 563 [1980]). 
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MeltzerMandf’s _ _  rolc on tlnc project. CPLR 3212 (f) provides that summary judgment may be 

denied where “hcts cssciitial to justify opposition may exist but cannot then be slated” (see d s o  

Ralclasano v B m k  oJN. Y., 199 AD2d 184, 185 [ 1st Dcpt 19931, citing TerrcIwwi v E n d ,  20 

NY2d 493,497 [1967]). Where facts cssential to justify opposition are exclusively within the 

knowledge and control of the movants, the couiq niay deny suininary judpicnt,  especially where 

the non-movant has not had a reasonable opportunity for disclosure prior to thc motion (Global 

Mins. B Metals Corp. v Holnie, 35 AD3d 03, 103 [ 1st Dept 20061, Iv cEeriirrl8 NY3d 804 

[2007]). However, the “[nilcre hope that somehow thc plaintiffs will uncover evidence that will 

prove their case, provides no basis . , . for postponing a decision on a summaryjudgnient 

motion” (Fzdton v Allstnte Ius. Co., 14 AD3d 380, 381 [ 1 st Dept 20051 [internal quotation marks 

and citatioiis omitted]). 

Here, Melter/Maiidl’s motion was made before depositions of defendants aid their 

representatives were conductcd. Plaintiffs should bc permitted to depose the architects in order 

to deterniine what rolc they played on the project, and if h e y  approved drawings or plans that 

deviate from accepted iiidustiy standards. 

$ anc tion s 

Mcltzer/Mandl’s rcquest for sanctions is denied, since it has failed to show that plaintiffs’ 

naming of Meltzer/Mandl as a derecndant was undcrtakeii primarily “lo harass or maliciously 

injure” Meltzer/Mandl (22 NYCRR (i 130-1.1 [c] [2]). Nor has Mellzer/Mandl shown thal 

plaintifk’ conduct was “coinpletely without merit in law and cannot be supported by a 

reasonable argument for an extension, modification or reversal of existing law” (22 NYCRR 3 
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130-1.1 [c] [l]) .  

CO CLUS 3 

Accordingly, lor the foregoiiig reasons, it is 

ORDERED that thc action is severed as to defendant David Mandl, and is continued as to 

thc remaining defendants, aiid the Clerk of the Court is directcd to enter judgmeiit accordingly; 

and it is liirther 

ORDEKED that further prosecution of and proceedings in this action art: stayed as to 

defendant David Mandl, exccpt for an application to vacate or inodify said stay, and the Clerk of 

the Court is directed to eiitcr judgment accordingly; and it is further 

ORDERED that the motion (sequencc 002) of dcfeiidant MeltzedMandl Architects, P.C. 

for summary judgment is denied in all rcspects; and it is fiirthcr 

ORDERED that counsel for defendant Meltzer/Mandl Architects, P.C. shall serve a copy 

of this order with notice of entry within twcnty days of entry. 

Dated: .lune 6, 2008 

/----- 

ENTER: 

@A& Hon. Carol Robinsori hdmead, J.S.C. 
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