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SUPREME COURT OF THE STATE OF NEW YqRK - NEW YORK COUNTY 

Index Number : 105068/2004 
GENITTI, ANNA A. 

301 WEST 45TH STREET 
Sequence Number : 002 
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decided In accordwncre with 
tho annex& dwisim’ordar 
of @vcn date. . 
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-against- Present: 
Hon. Judith J. Gische 

301 WEST 45'h STREET LLC, NORMAN PESSEL 
Marshal of the City of New York Badge #29, ALL PRO 
STORAGE and TRAFFIC MOVING SYSTEMS INC., 
"JOHN and JANE DOE'S" WHO ARE PRESENTLY 
UNKNOWN, 

J.S.C. 

Defendants. 
_________________________________r______~-----~~------~------~~----- X 

301 WEST 45th STREET, LLC, 
Third-party 

IndexN .: 590485/07 h@ Third-party Plaintiff, 

% )4 

X +@3%& 

-against- 

ALL PRO STORAGE INC. and TRAFFIC MOVING 
SYSTEMS INC., 

7 0  
c/D/t Cb 

Third-party Defendants. %> 
____________r_______________l______r____--~-----_~~--------~-------~ 

Recitation, as required by CPLR 2219 [a], of the papers considered%!@@fiiw of this 
(these) motion (s) : 

Papers 
Onekey's motion [d j/mt] wrrV affirm in support, exhs . . . . . . . , . . . . . . . . . , . . . , . . . . . I 

>-"* 

N urn be red 

__~-______________I_-----~~------~-------"-------~~-------"--------~-------"-------"------~~------~~------*------~---- 

Upon the foregoing papers, the decision and order of the court is as follows: 

This action was brought by plaintiff to recover based upon alleged damages 

sustained to property, allegedly sustained on April 2, 2001 at the premises located at 301 

West 45'h Street in Manhattan (the "premises"). Third-party plaintiff 301 West 45Ih Street 

("301 West"), owner of the premises, now moves to renew its prior motion for entry of a 

default judgment and upon such renewal seeks entry of a default judgment on the issue of 
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liability against third-party defendant All Pro Storage Inc. (“All Pro”). The court previously 

denied a motion for entry of a default judgment on the issue of liability by 301 West and 

against third-party defendants All Pro Storage Inc. (“All Pro”) and Traffic Moving Systems, 

Inc. (“Traffic”), by order and decision dated January 3, 2008. Since the denial was without 

prejudice, permission to renew is granted (CPLR 2221 (d)(2), Folev v. Roche, 68 AD2d 558, 

567 [Ist Dept 19791). 

301 West has demonstrated that service of the underlying third-party complaint 

was made on All Pro in conformance with BCL 9 306. CPLR 5 31 1 (a) (I). Nonetheless, All 

Pro has not answered the third-party complaint nor otherwise appeared in this action within the 

time provided under the CPLR. Therefore, this motion is submitted on default to the court. 

Plaintiff alleges that she sustained property damage as a result of negligent 

handling and storage of her possessions after she was lawfully evicted from the premises. 

Relevant to this motion, 301 West has asserted a cause of action for indemnification 

andlor contribution against All Pro in the cross complaint. 

Robert Hammer, the property manager for 301 West, states in his affidavit that All 

Pro and Traffic maintained, handled or removed plaintiffs possessions from the premises. 

301 West states it did not have any role in the maintenance, handling or removal of 

plaintiff‘s possessions from t he  premises. 301 West argues that if plaintiff sustained 

property damage as alleged in the underlying complaint, that such damage resulted from 

All Pro’s negligent maintenance, handling and/or removal of plaintiffs possessions from 

the subject premises. 

While a default in answering the complaint constitutes an admission of the factual 

allegations therein, and the reasonable inferences which may be made therefrom (Rokina 
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Optical Co.. Inc. v. Camera Kinq, Inc., 63 NY2d 728 [1984]), 301 West is only entitled to a 

default judgment in its favor, provided it otherwise demonstrates that it has a prima facie cause 

of action (Gaqen v. Kipanv Productions Ltd., 289 AD2d 844 [3d Dept ZOOI]). 

The above claims demonstrate that 301 West has prima facie causes of action for 

common law indemnification and contribution against All Pro. Accordingly, 301 West is 

entitled to entry of default judgment on liability with respect to the cross-complaint. Since 

damages can only be ascertained at a hearing, the court directs that there be an inquest at the 

time of trial in the main action. 

Conclusion 

In accordance with this decision, it is hereby: 

ORDERED that the motion by Defendantrrhird Party Plaintiff 301 West 45Ih Street 

LLC for entry of a default judgment against Third Party Defendant All Pro Storage is 

hereby granted to the extent that 301 West 45* Street LLC is entitled to entry of a default 

judgment on liability with respect to the sole cause of action in the cross complaint for 

contribution and common law indemnification; and it is further 

ORDERED that there be an inquest at the time of trial in the main action for an 

assessment of damages with respect to the sole cause of action contained in the cross 

complaint. 

Any requested relief not expressly addressed herein has none 

considered by the court and is denied. 

This shall constitute the decision and order of the COLI 

Dated: New York, New York 
June 3, 2008 
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