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SIJPiIEME COURT OF THE STATE OF NEW YCIi1K 
COIIN'I'Y OF NEW YOliK - -  PART 57 

l91ESENT: Hon. Marcy S. Friediiian, JSC 

x 

SALVATOW, K A N I I A U O  and TIiENE 
RANDAZZO, Index No.: 116788/06 

- against - 

53+2d ASSOC'IA'I'ES, LLC iind PLAZA 
c' O N  S TR IJ CY' ION C 0111'. , 

hi this Labor Law action, plaintiff, Salvatore 

X 

K .an dazzo , sues for 

accident at ;1 coiislniction site on August 22, 2006. PlaintiLl.iiioves lor partial siimmary j udgment 

on his Labor l,aw 8 240( 1 )  claim. Defendants 53+2iid Associates, LLC and Plaza Construction 

C'orp., the owner and construction manager, rcspcctivcly, cross-niovc for summxy judgmcrit 

disiiiissing plainliff s claims tinder ljlj 200 and 240( 1). PlaintiKdoes not oppose the bi-anch of 

tlic cross-motion for dismissal of the i;; 200 claim. 

It is uiidispiited that at the tjmc of his accident plaintiff was working on a scaffold that 

was approximately 16 to 19 fcct high, and that hc fell into a gap olapproxiiiiately two feet I 

between the wall on which lie was working and the scaffold. 11 is also iindispiited that plaintirl's 

accidcnt involved an elevation-relatcd hazard within tlic meaning of 5 240( 1). Defendants' 

defense is that plaintiff was a recalcitrant worker and was therefore the sole proximate causc of 

his accident. 
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111 order to cstablish a recalcitrant worker defensc, thc dcfcridant must establish “that 

plairitilThad adcquate safety devices available; that lie knew both that they were available and 

that he was expected to use them; that he chose for no good reason not to do so; and h a t  had lie 

not madc tha t  choicc hc would not havc been iiijured.” (rahill v ‘I’riboroueh Bridce & Tunnel 

Autli., 4 NY3d 35, 40 [20041; Kosavick v Tisliriiaii Conslr. Corp., SO AD3d 287 [ l ”  Dept ZOOS].) 

Tlic dcfcnsc also requires a showing that the plaintiff “disrcgardcd spcci fie saMy inslructions.” 

(Tonaj v ABC Carpet Co., 4.1 A133d 337, 33s [ 1” Dcpt 20071. See Cahill, 4 NY3d at 30; Walls v 

Turner Consti-. Co., 10 AD3d 261 [ I  ‘‘ Dept 20041, affd 4 NY3d 861 [2005]; Salazar v IJnitcd 

Rcntals, Tnc., 41 AD3cl 684 [2cl Dept 20071.) 

Jn moving for sinniriai-y j iicigmenl, plaintiff relics ori his deposition lestir-nony that lhe 

supervisors of his employer, Civetta Cousins (“C‘ivctta”), ricvcr asked hiill to wear any safety 

equipment (P,’s Dep. at SG),  and thal he never saw any safcty haiiiesses at the job site.” (Id. at 

54.) 111 opposition, dcfciidmts submit tlic arlidavit of Civetta supcrvisor Ratista Bonello, in 

which lie attests that 11c instructed employees “[oln a daily basis * * * to wcar- saikty haniesses 

while working 017 scaffolding”; that plaintillwas present when he gavc such instructions; and 

that safety harnesses were available at the job sitc i n  B box in the trailer used by Civetta 

employees. (Ronello AK., 17 4-6.) Defendant also submits the alliidavil of Jose Garcia, a Civctta 

employee who was working at thc joh sitc on tlic date orplaintiff s accidcnt, who coiiliniis that 

Mr. HoiieIIo advised employees to wear Iiamcsscs on a daily basis, and that hc “wore a hamess at  

dl timcs whilc working on scaITolding a1 this prqjcct.” (Garcia Aff., 11 3.) 

The partics both iiiade conclusory statements as to whether or not Civetla gave plaintifl 

specific instructions to use a harness while working on the scaffold. The partics’ “conflicting 

Page -2- 

[* 3 ]



versions of h e  facts raise issues as to whethcr adequate safcty dcviccs were available aiid a s  to 

whether plainti fl‘* * * disregarded spccific safcty instnictioiis.” (See ‘I’otiaj, 43 AD3d at 338.) 

I1 is accordingly licrcby OKDERED that plaintiffs motion for paitinl summary j i i d ~ i i e n t  

is denicd; and i t  is further 

0IIL)EIIED that defendants’ cross-motiori lor siiiiiiiiary judgnicnt is graiitcd only to the 

cxtcxit of disiiijssjng plaintiff’s J,abor Law 5 200 claim. 

This constitutes the decision aiid order of the courl. 

1)uted: New Yoi-k, New York 
Junc 5, 2008 
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