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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  IAS PART 11 

BRUCE JULLANI, 

Plain tiff, 
- against - 

SAM- NAHORAI d/b/a INTERNATIONAL 
ANTTQUE BUYERS, 

Defendant. 
X ______________________________________I_------------------------- 

JOAN A. MADDEN, J.: 

Defend ant S ain Naliorai d/b/a International Antique 

for leave to reargue this court’s decision and order datcd January 2, 2008 (liercinafter 

“the oiiginal dccision”), asserting that the court crred in giving full faith and credit to a 

Cali€oi-nia judgment entered oii default. Plaintiff Bruce Juliani (“Juliani”) opposes thc 

motion, which is denied for the reasons below. 

Background 

This motion steins from an action to enforce a California judgment in the aniount 

of $137,284.40, entered in favor of Juliani and against Nahorai, who is a New York 

resident. Tlic parties are former €riends and business partiicrs and the action i n  California 

arose out of a dispute regarding their business dealings (“the California action”). When 

Nahorai failed to answer the coinplaint, a default order was entered against him. 

Naliorai, who was represented by counsel, subsequently moved to vacate the default on 

the grounds that he was unaware that he was personally served with the coinplaiiit so that 

lie would be required to respond. In connection with the motion to vacate, Nahorai 

submitted a proposed verificd answer, in which he did not assert a defense of lack of 

personal jurisdiction. The California court denied the motion. Nahorai then moved for 

rcconsideration of the court’s denial of thc motion to vacate based, inter alia, on a more 
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detailed affidavit froin Nahorai. The Clerk’s minutes indicate that no one appeared on 

Nahorai’s behalf when the sccond motion was called for a hearing, and the second 

motion was denied. 

hi its original decision, this court granted Juliani’s motion to enforce the 

California judgment, based on the Uniform Enforcement of Foreign Judgment Act 

(CPLR 5401-5408), which pcnnits a forcigii judginent to be filed in this courl and 

entitles it to full laith and credit. CPLR 5401(1) excludes from the definition of the tenii 

“foreign judgment” any judgment “obtained by a default in appearance.” In its original 

decision, the court noted that the purpose of the exception is to exclude judgments 

obtained by a default in appearance as a result of “sewer service.” Rubinstein v 

Goldman, 225 AD2d 328, 328 (1 st Dept), lv. denied, 88 NY2d 81 5 (1 996). 

Howcvcr, thc court found that the exception does not apply whcn the party 

against whom thc dcfault is entered appears in the sister state action and contests the 

validity of the judgment, including with respect to thc issue of jurisdiction. Shine, 

Julianclle. K a y ,  Bozelko & Karazin, P.C. v Rubens, 192 AD2d 345 ( I  st Dept), appeal 

dismissed, 82 NY2d 778 (1993), ccfi denied, 51 1 US 1142 (1994) (a forcign judgment 

was not obtained by default in appearance so as to bar its enforcement in New York, 

wlicre dcfcndant failed to respond to a calendar call but submitted an answer and litigated 

the issue ofjurisdiction); Rubinstein v Ggldman, 225 AD2d at 328 (holding that New 

Jersey judgment against former client for attorneys’ fees was not obtained by a “dcfault 

in appearance” for the purpose of CPLR 5401 since although the client did not personally 

appcar at the hearing, he submitted a letter in opposition). 
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As the undisputed record in the case indicates that Nahorai appeared by counsel 

in the California action and contested the entry of default against him in the oiiginal 

decision, this court held that the California judgment was entitled to full faith and credit, 

aiid that any collateral attacks on the California judgment, including Nahorai’s asscrtion 

that certain issues were not addrcssed by the California court, were properly rejected. 

Naliorai now moves for leave to reargue asserting that, in rcnderiiig its decision, 

the court “misapprehended or overlooked certain salient €acts and case law.” 

Specifically, Nahorai argues that as the California judgment was entered solely on delaault 

of appearance, it is excnipted from the full faith arid credit rule under CPLR 5401(1). In 

addition, Nahorai contends that Shine and Rubinstein, on which the court relied in its 

original decision, arc distinguishable from the case at bar. In particular, Nahorai asserts 

that in Shine, unlike the current case, an answer was filed and jurisdiction was 

established. As for Rubinstein, Nahorai asserts that the court in that case also considered 

the merits after thc answer had been filed. Although Nahorai filed a proposed answer 

with liis motion papers seeking to vacate the default, hc asserts that liis answer becamc a 

nullity when the motion was denied. 

In opposition, Juliani argues that Nahorai consented to the California court’s 

jurisdiction when he hired a California lawyer who made the motion to vacate the 

default, filed a proposed answer that did not raise a defense based on the lack of personal 

jurisdiction, aiid asserted two counterclaims. 

Discussion 

A motion for reargument is addressed to the discretion of the court, and is 

intcndcd to give a party an opportunity to demonstrate the court overlooked or 
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misapprehended the relevant [acts, or misapplied a controlling principle of law. &, 

Foley v Roche, 68 AD2d 558, 567 (1st Dept 1979); see a l s ~ ,  William P. Phal Equjpnicnt 

Corn. v Kassis, 182 AD2d 22 (1st Dept 1992). 

Here, therc is no basis for granting reargument. As the court noted in its original 

decision, thc Uiiifonn Enforcement of Foreign J u d p e n t  Act’s granting of full fdith to a 

sister state judgment provides an exception for a “default in appearance” (& CPLR 

5401 j. However, this exception does not apply when the party against wlioiii thc default 

is entcrcd appears in the sister state action and contests the validily of the judgment. 

Shine. Julianelle, Karp, Bozelko & Karazin, P.C. v Rubens, 192 AD2d at 345-46; 

Rubinstein v Goldman, 225 AD2d at 328. 

Moreover, while Shine and Rubinstein are not factually identical to the instant 

case, they are sufficicntly similar to warrant their application here. In Shine, the 

dele‘endaiits interposed an answer and asserted lack orjurisdiction in a Connecticut suit. 

When the defendants failed to appear and defend when the case was called for trial, the 

Connecticut court awarded judgment for the plaintiff. The First Dcpartnient denied 

defendants’ motion to vacate the Connecticut judgment, reasoning that jurisdiction was 

established when the defendants “appeared” in the Connecticut action by interposing an 

answer. Shine, Julianelle, Karp. BQzelko & Karazin, P.C. v Rubcns, 192 AD2d at 345- 

46. Tn Rubinstein, the First Department held that the defendant’s argument that the New 

Jersey judgment was obtained by “default in appearance” was without merit since the 

defendant, although he did not appear personally at the hearing, opposed plaintiffs 

application by letter, which thc court deemed to be an answer. 

4 

[* 5 ]



Here, like the defendants in Shine and Rubinstein, Nahorai appeared to contest 

the judgment that was originally entered on default, and thus the California judgment was 

not, for the purposes of CPLR 5401(1), “obtained by a def;tult in appearance” and is thus 

entitled to full faith and credit. Accordingly, as the court did not misapply relevant facts 

or inisappreheiid a principle of law, rearyument must be denied. 

In view of the above, it is 

ORDERED that the motion to reargue is denied. 

DATED: June//, 2008 

J.S.C. 
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