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11poii the following papers numbered 1 to A r e a d  on this motion to dismiss ; Notice of Motion and supporting 
p ; i p r r s ~ - ~  ; Nolicr o f  Cross Motion and supporting papers-; Answering Affidavits and supporting papers 9-13 ; 
l<q) l \  ing \Ititla\  its :ind supporting papers*; it is, 

ORDERED that this motion by the defendants for an order dismissing the 
c x ~ i i i p l a i ~ ~ t  I S  grmted to the extcnt indicated below: 

I’onstruing the complaint in the light most favorable to the plaintiff, deeming all 
tsctual allegations therein to be true, and using the affirmation and exhibits submitted by the 
piaintil‘l‘ 11 opposition to the motion to remedy any defects in the complaint (see, Auguston v Spry, 
282 AD2d 4SO. 4W), the court finds that the plaintiff has a viable cause of action against the 
dcti.ndaiits to i~covc r  damages for breach of contract. Accordingly, the motion is denied as to the 
li rst c ;I I I  sc 11 I‘  [ i on  

cause of action seeking to hold corporate officials personally responsible for the 
cx)rpor;it I un’s I-,rcach of contract is governed by an enhanced pleading standard. The failure to 
plead I I I  noncoiiclusory language facts establishing all of the elements of a wrongful and intentional 
i1:tcrferciicc i n  thc contractual relationship requires dismissal of the cause of action. It has been 
ol,sci-\ ed that. ivlicn the pleading has been sustained, the complaint has contained allegations that 
tllc acts cll ’t l ic corporate officers were done with the motive for personal gain, as distinguished from 
::;iiii (o 11 1i: corporation. ‘The general rule is that an officer or director is liable when he acts for his 

[* 1 ]



1xrson.II. r‘itlier than the corporate, interests. Thus, a pleading must allege that the acts complained 
I ~ I :  whctllcr o r  riot beyond the scope of the defendants’ corporate authority, were performed with 
nialicc and were calculated to impair the plaintiffs business for the personal profit of the 
d~efendants ( S P C ‘ ,  Joan Hansen & Co. v Everlast World’s Boxing Headquarters Corp. 296 
4 D2d 1 ( 1 i. 1 00- 1 1 0 [and cases cited therein]). This rule applies when, as here, the thrust of the 

coiiipiaii I! I S  that  the individual defendants sought to oust the plaintiff from employment and 
tlicrcb~ clcprivc h im of the financial benefits ofthat employment. That is, the pleading must allege 
rli,it the i i i d i \  idual corporate officers were acting for their own personal interests rather than for the 
~wt-poratc interest (see, Petkanas v Kooyman, 303 AD2d 303, 305, citing Hoag v Chancellor, 
l i ic . 2 4  AD31 224, 220-230). 

IHere, the plaintiff has not pleaded facts sufficient to meet the heightened standard of 
sIio\\ iiig tliat tlic defcndants Meshover and Newman, individually, acted outside of their corporate 
c6ipacity, nialtciously, and for personal profit at the plaintiffs expense (see, Zapin, Endlich & 
I omhardov CBS Coverage Group, 26 AD3d 231, 232). Although the complaint is replete with 
~llcgatiolis o f  harm to the plaintiff and conclusory allegations of malice by the defendants 
Clesho\rc I’ and Newman, it fails to allege in nonconclusory terms that they personally benefitted 
tiom the tcrmiiiation of the plaintiffs employment and that such was their motivating intent. It 
,iIso fa i l s  to allege that they did not act in the corporate interest. Rather, the plaintiff alleges that his 
t c  i-minat ion ai ion ed the defendants Meshover and Newman to stop making payments to him 
‘*(luring ‘I t i m e  when the company’s business was suffering.” The court is unpersuaded that, simply 
hccausc t lie dcfcndants Meshover and Newman were the sole shareholders of the defendant 
I n i b  ersal Securi tb  Systems, Inc. (hereinafter “Universal”), they were acting for their own personal 
iiitercsts I athcr than for the corporate interest. In addition, only a stranger to a contract, such as a 
third party. can be held liable for tortious interference with a contract (see, Koret, Inc. v Christian 
Dior. S.A  . 16 1 AD2d 156, 157). As the sole owners and senior officers of Universal, it was 
bleshovcr antl Yewman who hired the plaintiff and who had the authority to terminate his 
cmployn icnt 
pirties IC the plaintiffs employment agreement and that they induced their wholly owned 
coiporation to ten ina te  the plaintiffs employment (see, Longmire v Wyser-Pratte, US Dist Ct., 
S D  NY, (’15 (’I\ 6725, Stein, J., 2007). Accordingly, the second cause of action is dismissed. 

IJndcr thcse circumstances, it cannot be said that Meshover and Newman were third 

t’PLR 30 16(b) requires that a cause of action sounding in fraud or misrepresentation 
:,talc i i i  dctai I the circumstances constituting the wrong (see, Modell’s N.Y. v Noodle Kidoodle, 
242 AD_’(l 248) At a minimum, CPLR 3016(b) requires the plaintiff to identify the time, place, 
manner, ind content of the alleged misrepresentations with respect to each defendant (see, Murphy 
Y Sheldon. 13  Mtsc 3d 1223[A] at *4). The plaintiffs broad, general allegations of fraudulent 
inducciiicnt !’ail to identify with sufficient particularity exactly what misrepresentations were made, 
u hcn antl whcre they were made, and by whom they were made. Moreover, the plaintiff has failed 
tc shon :l i~ec~fic damages resulting from the alleged misrepresentations regarding the financial 
cxmditioi of  I Jiiiversal (see, Gordon v De Laurentis, 141 AD2d 435, 437) or that such 
inisrel-~rc:;cntations directly caused the loss about which he complains, i.e. his termination for 
prirpot-tetl sesual harassnient (see, Meyercord v Curry, 38 AD3d 315, 316). Accordingly, the 
third cau:;c of action is dismissed. 
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rortious interference with business relations applies to those situations in which a 
rliird par v mould have entered into or extended a contractual relationship with the plaintiff but for 
the intentional and wrongful acts of the defendant. The motive for the interference must be solely 
nialicious. and the plaintiff has the burden of proving that fact (see, M..J.& K. Co. v Matthew 
Bender & Co., 220 ADLd 488, 490). The plaintiffs alleges that the purported cause of his 
tc‘rmiiiation sut?jccted him to public embarrassment and rendered him damaged in the eyes of 
can-ent and potcntial customers and potential future employers who, upon information and belief, 
Irmiecl o f  his temiination. The plaintiff further alleges that, as a result, he has been unable to 
tiwelop I-ICW business or find a new job. The court finds that these allegations do not establish a 
factual hasis for malice or any of the other elements of tortious interference with business relations. 
4ccordiiigly. the fourth cause of action is dismissed. 

CPLR 3016(a) requires that, in a slander action, the particular words complained of 
set fi) -111 i n  the complaint, which must also contain the time, manner, and persons to whom the 

i)uhlicatioiis WLTC niadc (see, Vardi v Mutual Life Ins. Co. of New York, 136 AD2d 453, 456). 
I he p la in t i f f  alleges, upon information and belief, that his current and prospective customers and 
potential future employers have been informed of the purported cause of his termination by 
I tiivers:i I 7 he plaintiff further alleges that the disclosure of this false information has adversely 
,iffcctcd l i i s  i-cputation in the business community and has rendered him unemployable. These 
Alcgations are rar too general and conclusory to meet the enhanced pleading requirements of CPLR 
3 0 1  O(a) Accordingly, the sixth cause of action is dismissed. 

New York does not recognize an independent cause of action for civil conspiracy 
w Sokol v Addison, 293 AD2d 600; Pappas v Passias, 271 AD2d 420). A conspiracy claim 

iiiust bc iv-cmised upon an underlying established tort and is used to demonstrate the existence of a 
oinimon scheme (Ward v City of New York, 15 AD3d 392). When, as here, the underlying tort 
c !aims ai.c dismissed, the conspiracy claim cannot stand (Sokol v Addison, supra). Accordingly, 
ilic fifth ,;ILISC of- action is dismissed. 

,4 cause of action pursuant to a quasi-contract theory only applies in the absence of 
a i  expi c js ag-ccment and is not really a contract at all, but a legal obligation imposed in order to 
prevciit ;I party’s unjust cnrichment (see, Clark-Fitzpatrick, Inc. v Long Is. R.R. Co., 70 NY2d 
332, 3 S S )  When, as here, there is no dispute as to the existence of a contract and the contract 
(I)\ crs tI-c dispiite between the parties, the plaintiff may not proceed upon a theory of quantum 
riieruit a s  well 3s seek to recover damages for breach of contract (see, Alamo Contract Builders v 
C TF llotel C‘o., 242 AD2d 643). Accordingly, the seventh cause of action for unjust enrichment is 
(1 l SI11 ISSC ? 

I’he eighth cause of action is for a judgment declaring that the restrictive covenants 
cwitaincd in  the plaintiff’s employment agreement are null and void due to Universal’s breach of 
t h a t  agi-ecmcnt. The defendants seek dismissal of this cause of action on the ground that any 
cntitlemcnt to declaratory relief is merely part of the plaintiffs breach-of-contract claim. However, 
cleclaratory relicf inay be joined with demands for any other relief to which the plaintiff deems 
h,iiiselfc iitillcd. CPLR 3001 allows the declaratory demand whether or not further relief is or 
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c w l d  bc claimed. T ~ u s ,  the demand for declaratory relief can be joined, for example, with a 
demand lor an ~njunction or with a demand for money damages. The co-existence of a different 
i-eniedy diould not, by itself, preclude a declaratory judgment (see, Siegel, Practice Commentaries, 
RlcKiiinsy’s Cons Laws of N Y ,  Book 7B, CPLR C3001:14). The plaintiffs first cause of action 
for 131-cac h o f  contract seeks money damages only. Under these circumstances, the court finds that, 
contrary to tlic defendants’ contentions, the eighth cause of action for declaratory relief is not 
siibsunictl in and duplicative of the plaintiffs first cause of action for breach of contract. 
4ccordiii~ly, the motion is denied as to the eighth cause of action. 

Finally, the standard for awarding punitive damages is a strict one and available only 
i n  a limi .ed number of instances. Punitive damages are not recoverable for an ordinary breach of 
contract since ilicir purpose is not to remedy private wrongs, but to vindicate public rights. 
Punitivc clmiages are available when the conduct constituting, accompanying, or associated with 
the brcac Ii 0 1  contract is first actionable as an independent tort for which compensatory damages 
are ord i i im ly available and is sufficiently egregious to warrant the additional imposition of 
e\iemplary damages. When the breach of contract involves a fraud evincing a high degree of moral 
ltirpitudc and conduct demonstrating such wanton dishonesty as to imply a criminal indifference to 
c 1 k 1 1  ohli;;ations, punitite damages are recoverable if the conduct was aimed at the public 
generall!~ (SCY, Raconova v Equitable Life Assur. Socy. of U.S., 83 NY2d 603, 613, citing 
Walker v Sheldon, 10 NY2d 401,404-405). All of the plaintiffs tort claims have been dismissed. 
In the absence of a cognizable tort arising out of his contractual relationship with Universal, the 
i>lainti ff is unahle to demonstrate that the wrong to him rose to the level of such wanton dishonesty 

to in ip l>  a criminal indifference to civil obligations and that it was part of a pattern of similar 
conduct ~ilii-cctecl at  the public generally (Id. at 614; see also, Rivas v AmeriMed USA, 34 AD3d 
250, 25 I 1 4ccordiiigly, the plaintiffs claim for punitive damages is dismissed. 

J. S.C. 
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