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t ‘(Jon f lie tollowing papers numbered 1 toLread on this motion to Dismiss Defendant’s Counterclaims; Notice of 
$lotion ; ind wp~)orting papers=; Notice of Cross Motion and supporting papers-; Answering Affidavits and supporting 
paperq- - I<rpl\ ing Zffidavits and supporting papers-; it is, 

ORDERED that this motion by plaintiff to dismiss the defendant’s Second, Third 
atici Foiit~lli couiitcr-claims is granted to the extent that the third counterclaim is dismissed; and it is 
I‘ll 1-1 her 

ORDERED that the motion is otherwise denied; and it is further 

I?RDERED that this action is transferred to the inventory of Justice Emily Pines, 
!’x( 40, ( ‘omtiiercial Division, and all further adjudication of this matter shall be on her calendar. 

7 his case arises out of a relationship between the parties wherein the defendant 
i3r.dros R :clrossian (“Bedrossian”), is a 12.5% shareholder of Xentaur Corporation pursuant to an 
agi ccmcnt dated May 14, 1995 (the “Agreement”). The Complaint alleges fourteen causes of 
; ict ion <ig:iii)st Bcdrossian. However, this motion seeks to dismiss three of the four counterclainis 
‘ 1 1  Icgcti I > \ ,  f3cdrossian, and only the facts relevant to those counterclaims will be discussed lierein. 

I he record shows that from 1996 through August 2006, Bedrossian was an 
c.tiiployce 
I I I S  ciiiployment were set forth in the Agreement. He further claims that when he became President 

Xcntatir serving as President of the corporation. Bedrossian claims that the terms of 
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c i ~ i d  sli; I cliolclcr of Xentaur he had an expectation of long-term employment, and an understanding 
tticit tic \\ oi~lcl not be discharged arbitrarily or in bad faith. Bedrossian alleges four counterclaims 
,igainst \entatir The first alleges conversion and is not a subject of the within motion. The 
second. t ti I rd and fourth counterclaims seek damages arising from claims of wrongful discharge, 
hi-cacti -11';in cmployment agreement and payment for unused vacation time. 

By this motion, Xentaur seeks to dismiss the second, third and fourth counterclaims 
ciiguiiig tliat ihcy Fail to state causes of action. In particular, Xentaur claims that the Agreement 
i i p o i i  

wiintct-c I,ittiis With respect to the second counterclaim for wrongful discharge, Xentaur argued 
13edrossiLiii \\(is a n  at-will employee terminable at any time. Xentaur argues that an at-will 
I elation rliip cannot support a claim for wrongful discharge. Xentaur further argues that there was 
tic\ c1- J I I  agrct.nient or promises made for a fixed term of employment of Bedrossian. Xentaur 
; i i~pcs t I i d .  1 1 1 ~  c ~ u i - t  should dismiss the second and third counterclaims. Xentaur also argues that 

t i io  timc \I as there an agreement between the parties to pay Bedrossian for unused vacation time 
 id thci cbtorc the fourth counterclaim should also be dismissed. 

i i c h  Hedrossian relies to establish his claims, fails to support the employment related 

In opposition to the motion to dismiss, Bedrossian argues first and foremost that this 
1 ~ 1 o t 1 0 1 1  L,liould be decided under New Jersey law. It is undisputed that Xentaur is a corporation 
I micci iinder i hc  laws of the State ofNew Jersey. Bedrossian claims that at the time the 
2y cctiicnt \\ <IS c.tecuted, Xentaur operated out of offices located in Nonvood, New Jersey. 
Relying on this premise, he argues that although his counterclaims state valid causes of action 
under lwtli Ncw Jcrsey and New York law, New Jersey has a superior interest in these claims and 
llicrefi~rc~ Ne11 .lersey law should apply. He argues, that New Jersey courts have held that minority 
j i i ~ ~ r ~ l l ~ l  .lcrs 1i;ivc a cause of action for improper termination and are not considered strictly at-will 
i' n p l q  cL's 111 ,idtiitton, Bedrossian cites New Jersey cases which provide for the payment of 
.iccr~~ecl 7 ,  :icalion time at the time of termination of employment. In the alternative, Bedrossian 
tii-gucs tl-at I ['the coui-t finds that New York law applies, he is still entitled to his unused vacation 
1 i iiic as Yentaut hud a policy of compensating employees for unused vacation. 

I'urning first to the issue of which law to apply, the court finds that New York law 
sliould ' i~)pty to thc matters now before it. Where a conflict of law exists between two states, the 
coiti-ts IooL to tile choice of law rules of the forum to decide which state's law applies (see, Locke v 
,\$toti 2 0 0 ( ~  Slip Op 2530). New York applies an interest analysis to determine which of two 
.rlnipettn;z J L I I  isdictions has the greater interest in having its law applied in the litigation (Id at 37). 
I urthcrmoic, i f  the plaintiff and the defendant are domiciled in different states, the law of the situs 
0 1  tlic iniiiry gcncrally applies (see Neuumeier v Kuehner, 31 NY2d 121). If however, the parties 
'ilicirc a uliiinioii state of domicile, an analysis as to the predominant interest must be completed 
( > ~ Y J  A\ ilm \ Port Authority of New York and New Jersey 202 AD2d 45). Applying this law to 
llie case no\\ before the court, it is undisputed that although Xentaur is a New Jersey corporation, 
thc princi ?a1 place of business since 1995 has been Suffolk County, New York. In addition, 
htLntaui I', ~rrithorr7cd to do business in New York and Bedrossian has worked exclusively in New 
'r o r h  duritig h i s  employment with Xentaur. This fact supports the position that if there were a 
h i c x l i  ol'tlie Aycement, that breach occurred in New York. The court therefore finds that New 

ic preclominant interest, and this court will apply New York Law. 
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Under New York Law, it is well settled that, on a motion to dismiss pursuant to 
(‘I’1-R 13 1 1 ( a  1(7), the Court IS to liberally construe the complaint, accept the alleged facts as true, 
< I \  c 1111. p l a i n t i  Ff the benefit of every possible favorable inference, and determine only whether the 
.illcg~-ed facts t i t  within any cognizable legal theory (see, Leon v Martinez, 84 NY2d 83; 
Guggeii heimer v Ginzburg, 43 NY2d 268; Rovello v Orofino Realty Co., 40 NY2d 633). 
“ l a i n t i  1”argt1cs that since the Agreement did not contain a definite term and Bedrossian was an at- 
1% 1 1 1  e m  -~luyce, Redrossian cannot state a cause of action for wrongful termination and therefore the 
second ~:ounter-claini should be dismissed. Not withstanding this argument, Courts have held that 
; i n  cmployce niay maintain an action for wrongful termination where certain circumstances can be 
demonsir-atcd (see, Leibowitz v Bank Leumi Trust Company of New York 152 AD2d 169). 
i‘licsc c rcunistances include but are not limited to inducement to leave prior employment, 

~ I S S L I ~ ~ ~ I I C ~ X  by  rhe employer and provisions contained in a personnel handbook or manual of the 
corporation ( / d  at 173). Bedrossian has argued that these circumstances exist in the within matter. 
The coui  t finds that Bedrossian has set forth a cognizable claim for wrongful termination, sufficient 
tk> dcfea this niotton to dismiss. 

I’urning now to Bedrossian’s Third cause of action alleging breach of contract. 
111 argues that the Agreement is an employment agreement between Xentaur and himself. 

[-(edrossi;ui further argues that he fully performed his duties faithfully in accordance with the 
agrcciiictit and by tenninating him, Xentaur breached the Agreement. Xentaur argues that this was 
not an agreement to employ Bedrossian for a definite term, but only an agreement that while he was 
einployetl he 1% ould be a full time employee. The consideration for this arrangement was granting 
Bcdrossicin I 2.5% ownership in the corporation. Such ownership was transferred to Bedrossian 
, i d  is IIC t i n  dispute. Courts have held, “A cardinal principle governing the construction of 
contractc IS  that the entire contract rnust be considered and, as between possible interpretations of 
,111 ~ ~ I ~ : . I O L I S  term, that will be chosen which best accords with the sense of the remainder of the 
mitrcict’ (ccc. Metropolitan Life Insurance Company v. Noble Lowndes International Inc. 84 
\\r.?d 4?0, see also, Prime Realty Holding Co. v Station Plaza Company, 122 A2d 141). 
l;iirlhcrn otx, a court will endeavor i o  give the contract the construction most equitable to both 
pxtics (SK,  Metropolitan Life Insurance Company v. Noble Lowndes International Inc. 84 
NY2d 3-30). 1 Jnder CPLR 32 1 I ,  dismissal is warranted if the documentary evidence submitted 
uttei-ly I-eliites the factual allegations asserted, conclusively establishing a defense to the asserted 

Rlat-tined:, $ i / p t  t i  at 88). 
PL>I fot-tiic~:l Reclrossian worked full time during his employment and was given a 12.5% ownership 
r i i  \;entat I Thc. Agreement supports Xentaur’s argument that there was never a promise to hire 
Hcdrossii ti 1’01. ;I fixed period of time. Therefore, the court dismisses Bedrossian’s breach of 
contract c lC i~m 

Iaiiiis ‘IS a matter of law (see, Goshen v Mut. Life Ins. Co., 98 NY2d 314, 326; Leon v 
A fair reading of the Agreement indicates that it has been fully 

hich relies on this Agreement. 

1 he Fourth cause of‘ action seeks reimbursement for unused vacation time. 
IMl-ossian argiies that Xentaur maintains a policy of compensating employees for unused vacation 
tinic at t l ic  ttmc ofterniination. Since discovery has not yet occurred, the Court denies dismissal of 
Rc.drossia~i’s fourth cause of action to allow Bedrossian an opportunity to prove the existence of 
S I I C h  &1 pollc> 
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'Fherefore, the court denies the motion to dismiss the Second and Fourth 
counlet (-1aims and grants the motion to dismiss the Third counterclaim. 

I) <\'IF I):  Rlar 21, 2008 
J. S.C. 

[* 4 ]


