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SCANNED ON 611812008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: <& PART y9M 
Justice 

INDEX NO. 

MOTION DATE 
- v -  

MOTION SEQ. N O .  d@/ 
U U MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits - 

Replying Affidavits - ~ 111 "- . _  

Cross-Motion: Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

rVIonoN IS oeclo~o IN ACCORDANCE 
NITH ACCOMPANYING MEMORANDUM 
O€CISCQN IN MOTJON SEQUENCE I w 

_ _  

Check one: L..l FINAL DISPOSITION 0 NON-FINAL DISPOSITION 

Check if appropriate: 11 D O N O T P O S T  
fl REFERENCE 
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Index No.  604098107 

~ 

SUPREMI< CO1JR'T (31: THE ST'A'1.k; CjI' NEW YOKK 
COUNTY O F  N E W  Y O R K :  IAS PART 40 

JAN COMPANIES 01: N Y  HOLDINGS I , l , C ,  
x ______--_____I-_-_______________________-------------------~------~ 

PI ai ii t i  S€, 

-a@ nst- 

734-740 HKOADWAY Iit'AI ,'l'Y LLV, 

I:, c fc I1 dan t . 
x --1_-_--_______1---------------------------------------------------- 

C A I I N ,  J.: 

This is an action i'or Yellowstnnc and related equitable rclief by a commcrcial tcnant, 

plaintirf lati C'ompanies of N Y  I loldiiigs LLC: (Jan), with rcspcct to premises known as and 

1 oca t cd at 7 3 3 - 7 3 6 B road way, 13 ro okl y 11 ~ New Yo r k ( P rc 111 i scs) and owned by d e h d a n  I- 1 and Io rd 

734-740 L31*oadwLiy licalty LLC: (Really). 

Jan rcqucsts an ordcr grantirig: (a) ;1 preliniinary iiijuriclioii reslraining licalty from taking 

sleps to tui-ininale .I:iii's lease or to C ~ C I S C  its tcnnination hascd 0 1 1  aIly O T  the illlt.ged dei.aults 

asserted in thc Notice lo Curc, dritcd November 7, 2007 (Notict: to Cure), or to othcrwise 

intcrl'ere with .lati's possession and use ol'thc I'rcniises; (h )  tolling and staying the running oi' 

Jan's titiio to c i~rc  said alleged dcl'aults; (c) vacating thc Notice lo Cure; (d) a prcliniitiary 

mandatory iiijiinction requiring I<caliy to complete or to pay to coiiiplelc the structural work 

rcqiiir-cd ;it thc Piunises so that .In11 c,an c h  its aiiticiptcd iiiterior ronov:itions and open ;i Hurgcr 

King restaurant therein; arid (e) pursuant to CPLR 602 ( a ) ,  staying Ihe sumniary nuri-payiiicnt 

procoecling pcnding in tlic ('ivjl C'ourl ol'thc City of  New York, Kings C'ounty, entitlcd 734-740 
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(Summary I’rocccdiiig), or  coiisolidating it  with this action. 

Pending [lie hcaring and dctcrmination of the motion, the Court grantcd .Ian a lemporary 

restraining orclcr to preserve the status quo. 

As discusscd below, tlic C ‘ o u r t  grants .Ian’s request 1;)r: (a) ;I Yellowstonc injiinctioll 

restraining Realty from taking any steps to teriniiiatc Jail’s lcasc or to causc its termination based 

on any 01. thc allcgcd defaults asserted in the Nnticc to C:uru, o r  to olherwise interl’crc with Jan‘s 

posscssicm and w e  0 1  the I’reinises; (b)  a toll 01‘ Jan’s time to ciire said allcgod dciaulls; and ( e )  ;I 

slay O T  the Summary Proceeding pcnding resolution of this action. Jan’s request for a 

preliminary mandaloiy iii-junction and to vacato thc Noticc to C.’ure are denied. 

.Ian, the subsidiary of’ i l  coinpany that owns and operates Ilurgcr King Iianchise 

restaurants, entcrcd in to a Icasc, datcd August 1 , 2000, to rent from I<eally, the basement, first, 

sccc~iid and third Iloors at the I’reniises (1,casc). ‘ I  tic 1,uasc provided that Jan would use tlic 

Premises as a “Hurgcr King, Fast I;ood licstauraiit” (Lease, 11 3) and contciiiplatcd that Jan  would 

perforin “Initial Alterations” to the I’reniiscs ( I  ,case, 11 42). 

Paragraphs 42, untitled “Work ‘1’0 He Pcrforincd.” and 5 8 ,  ciititlcd “Maiiitciiaiicc atid 

Kcpair” ;ire relevaill tu the instant dispute. I’aragrapli 42 providcs, in rclcvniit part: 

I enanl has csamincd and iiispccted the demised premises. Tenant 
ngrccs to acccpt possession of the dcniiscd premises ‘AS IS’ cxccpt 
:is otherwise expressly provided Iicrciii. h i d l o r d  shall l i n t  hc 
rcsponsible Ibr making any iniprovcnicnts, alterations o r  repairs 
therein or for spending any otlicr i~ioney to prepai-c the dciniscd 
prcmiscs Ibr Tcnanl’s occupancy. All other impruvcments and 
dtcrations to tlic deniised premiscs prior to or at any timc rll‘tcr thc 
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cc)iiiiiieiiceiiiciit of tlic term of this lease shall be made at the sole cost 
and cxpense of Tenant, in accordancc with the provisioris o f  this 
lease. 

f * *  

Lmdlord shall bc rcsponsible lo rciiiibursc ‘I’cnaiit for aiiy fiiics or 
costs to reiiiove any violatioils existing prior to the date Iicrcof (the 
‘ I  {xisting Violations’) cxccpt I‘or any violations which would be 
removed in the iiorinal coiirse of ‘I’ciiaiit’s Altcratior~s witliout any 
xiditional cost and expense to lenant. 

I I I  thc event h a t  ‘Tenant ci~counters any structural damage to  the 
I3uilcliiig or  the Building systems other than such damage that is 
attributable to the iiegligcncc or act of Tenant, its employees, agents 
and/or coiitixtors, or resulting from ‘I’cnant’s actiral Alteratioiis of 
the Premiscs, during ‘l’enant’s Initial Alterations which shall 111akc it 
iinpractical, in ‘reliant’s reasonable discretion, l‘or ‘Tenant to continue 
with such Initial Alterations, ‘I’cnant sliall proinptly provide Landlord 
with written iioticc of such damage, rind I ,andlord shall with all 
reasonable diligencc repair such damage at its solc cost and cxpcnsc, 
and ‘l’ciimt shall be cntitlcd to a one-day lolling ol‘ any obligations 
pursuant to this I ,ease, including without liiiiilation, its obligation to 
pay Ihsc Rem . . . i i r i l i l  such tiinc as Landlord has caused such 
structural daniagc to bc properly repaired o r  ‘I’ensnt is ahlc to 
con 1 i 11 iic i t s a1 terat ion s w i l ho 11 t i n t crrup t i 011, provided Land 1 ord sha 11 
coiitinue to diligently makc and complete said rcpairs :it its solc cost 
and expcnsc. 

Paragraph 58  states, in pcrtiticiit part: 

I . i~~dlord shall maintain tlie exterior of thc Huilclir-ig (cxcluding any 
niodifications made by Tenant), niakc all structural repairs and 
rcplaccmcnts to tlie interior and exterior of thc Building and Demised 
P rem i ses ~ i 11 c I lid i 11 g t 1 ic s t r tic t 11 rii I c 1 c iii c i i  t s co f t lic 1-00 1: co 1 iiiiiiis , 
s I ab s , ex t e r i or w a 1 I s ~ li, u 11 dat i co i I s , j o i s t s and I o x -  bear i 11 g i t c i 11 s , 
[inless sucli repairs and /or replaccmcnts m-e irttributable to h e  
~ g l  igcnce o r  act of’l‘ciiant, its cll1ployees, agciits alid/(or coiitlAi1ctors 
or ncccssitated by any alterations or ~nodilications pcrhriiicd by 
Tenant. I .ar~dlord shull no( be rcquircd to rnakc any repairs where 
smic wcrc iiiadc iiccessary hy negligence of ‘I’enani, employees, 
agcnts, liccnsccs o r  contractors 01’ necessitated hy any alterations or 
111 od i li c a t i o 11 s pc r foim ed by Tc n ;in t . 
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Additionally, paragraph I 5 of the I ,case I-idcr provides that: 

Nolwithstanding mything lo [lie contrary hcrcin, tlic Tciiaiil shall clirly 
obcy and comply with all public laws, ordinaiiccs, rules o r  regulations 
rclating to the use oftlic leased premises; provided, however, that any 
structural cliaiigcs in the buildiiig or thc leased premises, I.cquircd by 
any such law, ordinance, r~i lc ,  o r  rcgulatiun shall be madc by 
1 ,aiidIoid without expt'nse to Tenant. 

According to Jan, aflcr entering into tlic I,casc, it rctained licciiscd architccls, thal 

prcparcd and tilcd the requircd plans to  renovate [tic I'rciiiiscs for use as a Burger King 

rcstaiiriiiit. .laii proceeded to hire LI conlraclor, Nehpcps Corp. (Nehpeps), to per1'0nii tlic 

renovations at a11 agreed bid price of $71 0,000, Accoi-ding to Jan, wlicii Nchpeps coiiiiiienced 

tlic demolition of 'he interior space of the I'rciiiiscs, a thrcc-story wood-ii-amed structure, it 

discovcrcd that tlic it did not have masoiuy weight bearing walls on either sidc oftlic Building. 

Jan allcgcs tlial i t  was adviscd thal this condition was both dangcl-ous and contrary to the New 

York City Adiiiiiiistrative Code. Jan's engineer, Stuart D. C h l d ,  P.E., thereupon inspectcd the 

l'remiscs aiid rcportcd that: 

Tlis building cannot accommodate the commercial rcquirciiiciits for 
floor loading lor the second and third floors. As such, thcsc Iloors 
could not allow for rcstauraxit usage. Modifications to tlic csisting 
iiiasonry inlill walls was not possihlc because it would likcly have 
caused 311 utistablc condition to the two adjacent buildings and be 
1i:azar-doirs to workers and passerby. Without niodit'ication, the walls 
would never have becn suft7cicnt to provide load bcariiig capacity fi,r 
Tcnant's intcl-idcd coiniiicrcial use. 

The only alternate structur-a1 solution . . . was to install ;L new stcel 
.cr~ipcrstructure within thc pcriiiictcr of the existing building shell so 
that thc cxlci-ior walls would no longer he load lxaring and would act 
merely as a skin to thc building. A1it.r interior clemulition was 
completed, slccl structural supports were erected to provide building 
infrastructure and to insure the structural stability oftlie two acl-iaccnt 
bu i Id i iigs, 
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.1aii'c architeel also rcscarclicd the situation, and by lcttcr dated 1:cbrual-y 5 .  2007, 

informed J m  that: 

We have reviewed the N Y C  Adiiiiiiisti-ativc (.'ode in cormection with 
o u r  new proposcd use on the second floor ol' this building. As you 
are ;twiire, wc propose to change the second lloor to Eating and 
Drinking and increase the occupancy of, creating a Public Asscinbly 
space. Cull-cntly the only perniittcd uscs in fratnc construction arc 
otic and two fiimily residences; and cvcii thcn undcr vcry controlled 
c ire 11 iii s t 311 cc s , 

Juri alleges that, given tlic csigent circumstances and s3fcty coiiccrtis, it authori7cd its 

coiitraclor lo  rciiiovc the rutted wood tramc and to irzslall steel beams to insure the structiii-nl 

stability of the adjacent buildings and to provide a support structure for fL1tul-c construction at the 

site. Jan co~ilcnds that, under the Lease, this work was Rcalty's rcsponsibility, but it wlcr took 

the work fijr public safety rcasons l i t l ly  expecting that Itealty would pay for tlic work. 

Jan also alleges that, a l k r  thc installation ol'the steel beams, i t  ceased furthcr work on the 

Prcmiscs. and made numerous calls lo Itealty to discuss Realty's obligation to m a k d p a y  for these 

repairs. When it did not rcccivc a rcsponse, Jan's attorncy send a lctter to ICealty, dated Ju ly  18, 

2007, describing tlic problems encountered, and demanding that licalty comply with thc I ,case. 

A mcctiiig was evciitually held in Augiisl 2007, allcnded by rcprcscntativcs of .Ian and Rculty 

Really took tlic position that Jan, iiot Really, was rcsponsible i i w  this work, and the iiicctiug 

ended without resolution 

Thcrcaitc~-, Nehcps a i d  tlic structural sii hcontractor, placed mechanics' 1 icns against tlic 

Jan irllegcs l l i a l  Ibllowing work is Kcalty 's  ubligation, and must lx coniplcled before Jan 

c ~ i  pr(.)cced with its contemplaled intcrinl- 1-cnovaiions: (a) cncapsulating ilic dcniising walls; (b)  
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rebuilciiiig the three floors of tlic Premises with new stccl “W” beams, columns and Ibotings iii 

tlic liasciiient; and (c) i1istdlitig. a new rool‘to support I IVAC’ units. J a n  submits thal this 

additional work is necessary to make the I’rciiiiscs safe and ciiahlc coninicrciril usagc, and would 

cost $ 379,555.00, plus $40,167.75 fix certain fees already incurred. 

011 Novcriibcr 7, 2007, licalty served the Notice to Cure, bnsccl upon Artic1c.s: I 7  and 44 

01. the I,ease, alleging tliat .Inn allowed mechanics’ liens lo be placccl agaiiist tlic Prcmiscs. ‘I’hc 

NoLice to C’urc dciiiandcd that Jan cure the deliiults set fi)rth therein 011 or bcfor-c L)cccmbcr 19, 

2007, c)r Realty would proceed lo tcrminatc the Lease. On Novcmhcr 7, 2007, riealty also 

coiiiiiiciiccd the Sumr-nary Proceeding li)r non-paymcnt of rcnt in h e  amounl 01. $23,433.75. 

DISCUSSION 

.Ian contends that it is entitled to thc rcqucstcd rclicf pursuant to  tlic provisions ol‘ the 

l m s c ,  including paragraphs 42 and 58 thcrcof. It maintains that tlic disputed work is structurd 

in nature, and is neccssary to crcatc a structurally sound building h i t  is code coiiipliaiit. Jan 

submits that, pursuant to the Lease, Reulty is responsible i‘or this work, and it is entilled 10 ill1 

abatciiicnt 01‘ relit until said work is complctcd. 

Iicalty contciids that .fan is not entitled to any of tlic rclicf it sccks. licalty argucs that 

paragraph 42 o f t l i e  1Lcase makes it  clear that the Premises wcrc to he dclivcred to .Tan ‘ h s  is” and 

relics on the sentences stating that i t  

shall not be I-cspoiisiblc Ibr making any improvemcnts, alturations o r  
rcpairs therein o r  ror spending any othcr iiioncy to prcparc clcmi.scd 
premises for I.laii’s] occupmcy. All other iniprovenicnts and 
alterations to the cleiiiiscd prcmiscs pricnr to (nr at any tinic ul‘tci- tlic 
coiiiiiiciIccment o1‘thc leriii ol‘tliis lcasc shall bc made at tlic colc cost 
and cspctisc of‘l’cllallt , . . . 
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Realty I‘iirther argues that tlic lattcr portion or  paragraph 42, which Jan relics upon. is not 

applicable to tlic instant case, aiid is not a hasis lbr any of the rel id  Jar1 seeks hcrciii. 

Alterrdvcly, Realty takcs tlic position that, cvcii if Jan’s rcading of pxigrapli 42 is correct, Jai l  

hiled to I’ollow thc appropriate pr-occdures dictated under the terms of tlic 1,ease tu givc noticc to 

Realty with respect to making said structural repairs, and tlicrcforc, Ikalty has no obligation to 

n ~ k c  o r  pny [or said repairs.’ 

It is well settled that 

[tlhe purpose 01’ a Yellowstone injunction is to allow ;I tenant 
confronted by a threat 01‘ termination ol‘ thc lcasc to obtain a stay 
tolling tlic running ol‘the cure period so that, after a determination of‘ 
the merits, the tenant may cure the dcfcct and avoid a forfciture ol‘the 
lcascliol d 

(Eiiipir-c State Rldg. Assocs. v ‘I’rump Empire State Partners, 245 AI32d 225, 227 [ 1” Dcpt 19971 

1-intcrnal citations oiiiittcdl; scc also WPA/Parlners LLC v Port Impcrial Ferry Corp., 307 AH2d 

234, 236 11’‘ Dept 20031; 225 Ikst 36th Strcct Cjaragc - Corp. v 221 East 36th Owncrs Corp., 21 1 

AD2d 420, 421 [ 1 ”  Dept 19951). Yellowstone illjunctions arc routincly granted to avoid 

forlki turc of a tenant’s substaiitial inlerest in the leasehold premises (Gi-~iubard Mollcn I-lorowi tz 

Poiiicriiii/ & Shiipiro v 000 Third Avc. Assocs., 93 NY2d 5 0 8 ,  5 14 [ 19O91). 

‘ 1 ’0  obtain a Ycllowslone iiijunction, the lenant need only sliow that: 

’ Rcalty’s argument that the “structiira1 problcms” which Jan encomterccl “r-csultcd 
solcly From [.lati’s] ;ictiid alterations" and tlierelbre any changcs ricccssary to support its planned 
construction must bc niade a.t their sole cost and cxpcnsc, has hcen rejected in B line of arguably 
analogous cases iiivolviiig asbcstos abalcnicnl work (set: Linden Blvd., L1’ v Elota Iicalty Po., 
190 A1j2d 808 [2d Ijcpt Ic>03]; see also P.A. Hldfi. C‘o. v City ol‘New York, 1 0  NY3d 430 
12008J; Solow v Avon I’roducts, Inc., 301 AD2d 441 [l’‘ Ikpt 2003 1; (.’licmicd Hank v Stahl, 
272 A I I ~ ~  I I I Iicpt m o j ;  w o i f v  2530 ~ c a i t v  ~ s s o c s . ,  161 ~ I j 2 c i  I I  IT^ n e p t  I O O O J ) .  
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( I )  it liolds a coiiiiiicrcial Icase; (2) i t  received f r c m  the landlord 
eithcr a notice ofdcfaiilt, a notice to curt, o r  a threat o f  tcrminatiun 
of the lease; ( 3 )  i t  requested injunctive rclicrprior to the termination 
oftlic lease; and (4) i t  is prepared and maintains the ability to cure the 
alleged dehult  by any incans short o r  vacating the prciniscs 

(225 East 36th Street Ciaram Oorp., 21 1 A132d at 421 [internal citations omitted]). 

Jan  has made a satishctory showing 2s to each of' these reyuircd elements, including "thc 

ability and willingness to cure" criteria. Jan's Vice President, Janice M.  Matthcws, in hcr 

af'lidavil, sworii to December 12, 2007, states, at paragraph 20 thal "plaintiff is ready, willing and 

ablc to perform any action to cure the purported dehull in the cvciit that  this court dcenis that 

plaintifl'is in defiiult of'the Lease" (s Gyiicor, Inc. v Ironwood Realty Gorp., 259 ,4112~1 363 [ 1" 

13cpt 1 'W1). 

Accor-dingly, the CIoiirt grants Jan's request [or a Yellowstonc injunction. Sincc coiiiinoii 

clucstioiis of Fxt  and law that are presenled in lhis action and j i i  thc Summary Procceding, thc 

CIourt also grants Jan's requust lor a stay of the Sumiiiary Proceeding pending resolution of this 

Jan's rcqiicst for a mandatory preliminary injunction, liowcvcr, is denied, as is its rcqucst 

li)r an order vacating tlic Noticc to C'ure. To succeed on a motion for a prcliniinary iiijuiiction, a 

iiiovaril riiust shuw: ( 1 ) ;i probubility of s~icccss in tlic underlying aclion; ( 2 )  danger of irrcparablc 

In addition to not satisi.xlorily demonstraling each reqiiircd clcmcnt, the mandalo~y 

preliminary iii.junction tliat .Ian seeks wonld impermissibly grailt it tlic u l l i i i i u k  rclicf sought, 
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prior to .joiiider L)[ issue irnd discovcry (E Northern F'iintiiii~, I,LC v 244 Madison Rcnlty Corp.. 

41 AD3d 182 [ I "  I k p t  20071 citing St. T'aul Fire k Marine Ins. C'o. v Yorlc C'lainis Servicc, Inc., 

308 AL)2d 347, 348- 40 Llst Dept 2003]), 

As esplaincd by the First Department, in SHS Llaislcy, LLC v Res l,and, I I ~ c .  ( I8  AD3d 

727, 728 [2d Lkpl 20051): 

[A] b sen t ex t r ao rdinary c i rcuiiis t a t icc s, a p re I i ni i nary 1 12.j LIII c t i on w i 11 
iiot issire whcre to do so would grant the movant tlic ultimale rellcfto 
which he or she would be ciititlcd in a linal judgment (m SI. l'nul 
Fire & Mar. Ins. Co. v York Claims Scrv., 308 hD2d 347, 348-349 
[2003]). In addition, mandatory preliminary injunctions are no1 
Favored and should not be granted abscnt extraordinaiy or unique 
circumslances, or where the Glial judgment may otherwisc fai I to 
afford complctc rclief, especially if [lie slalus qiro would be disturbed 
(set: St. Paul Fire & Mar. 1 1 1 ~  Co. v York C'laims Serv.,; Rosa I lair 
Stylists v Iabcr Food Corp., 21 8 AD2d 793 11 9951; Xerox Cwp. v 
Neises, 3 1 AD2d 105 [196X]; scc also 67 N Y  .lur 2d, Iiijuiictioiis $ 
5 5 ) .  

N o  such cxtraordinaiy or unique circuimtances arc prcscntcd hcre. Jan will he adequately 

protcctcd by tlic relicl'bcing granted hcrcwilh. 

.Ian C'ompanics or  N Y  J loldiiigs I,lL.' ' s  motion is granted with respect to ils request for: 

(a )  ;I Yellowstone injunction restraining 734-740 Broadway Kcalty I .I .C' liom taking any steps lo 

tcriniiiatc .Ian's lcase or to ciiiise its tenninntioii bascd on aiiy of thc alleged delhults asscrtcd in 

the Notice to C 'urc. or tu otlicrwisc iiitcrfcrc with .Ian's posscssioii and iise 01. the Prciiiiscs; ( b )  a 

toll ol'.laii Companies ol'NY Tloldings I,I,C's time to ciire said allcgccl defaults; and (c) a stay ol' 

t lie S LI m miry l' roccccli ng pciid i iig rcso I uti o 11 of t 11 i s action. 
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.Ian Companies of N Y  Holdings LLC's motion is dcniud with respcct to its request lbr an 

01-dcr granting a preliniinary iiiandalory injunction and for ail order vacatiiig thc Noticc to C'iirc. 

S c t t I e 0 rd er pro v i d i n g lil r an adeq 11 at t: 11 nd ert ahing . 

Datcd: June  13. 2008 

EN'I'EK: 
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