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This was, a noii-jury trial before the undersigned on April 18, April 22, May 5‘” and May 71h, 2008. Plaintiff was given 
unt i l  May 2h, 2008 to subinit additional materials and the defendant was given until June 3 ,  2008. The Court has read 
and considered “Plaintiff‘s Reply Brief’ dated May 23,2008 as well as Defendant’s “Trial Memorandum of Law” and 
I)eli.iid;int’s “R’eply Brief” dated May 12, 2004(sic) and June 3, 2004(sic) respectively. 

General Background 

Ilic L ) L I I ~ C  Lkck Owners Coip. (hereinafter “Dune Deck”) is a New York Domestic Corporation whose shareholders 
ale the ienants of the Dune Deck Cooperative’s property located at 379 Dune Road, Westhampton Beach, New York. 

P~ i r sua i~ t  10 ct,rtaiii contract of sale dated October 1’‘ (1995) (Plaintiffs exhibit 16) and a certain proprietary lease 
dated April 2 ,  1906 between JJ & P Corporation and Mylene Liggett (hereinafter “Liggett”) (Plaintiffs Exhibit 17) JJ 
and I )  (‘orpol-ation (a New York Domestic Corporation) became the holder of 889 shares of stock in the Dune Deck 
(‘oiporative Association and a tenant of Unit #615 of the cooperative, pursuant to the proprietary lease. 

1 hc p i c  piietaiy lecise indicates that Mylene Liggett executed the lease in her corporate capacity as President of JJ& P 
(‘0171 OII  Octobri 1 ,  1996 

L)iinr l k c k  has named both the corporation and Ms. Mylene Liggett as defendants in this lawsuit and it appears that 
she IS t l i c  solc stockholder and officer ofthe JJ&P Corporation. The parties, throughout the course of this litigation 
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a n d  t i ial  h a w  treated Mylerie Liggett and JJ& P Corporation interchangeably and as alter egos. That being so, the 
(’oiirt w II do likewise and shall refer to both defendants Mylene Liggett and JJ&P Associates Corp. As “Liggett”. 

This m i  .i.w \vas before Hon. Elizabeth 1-1. Emerson of ths  Court and the Appellate Division, Second Department, 
\vliich rt~mancled it here by way ofa  decision and order dated November 14, 2006, modifying so much of Justice 
Emerson’s order dated April 15, 2006 in so far as it granted plaintiff Dune Deck’s motion for summary judgment 
clriicelling I kfeiidant’s stock certificates and her proprietary lease. 

Ihr court also notes that Plaintiffs Exhibits 16 (the contract) and 17 (the proprietary lease) were not before either 
.I List icc linierson or the Appellate Division, Second Department during the prior proceedings. Apparently, these 
docunicnts wcw for  a time either lost or nlisplaced during the course of another, earlier proceeding in the Civil Court 
ot‘thc City 01’ New York as between the parties and have been since recovered from an attorney in New York City. 

tki wns lestilied a[  trial, without dispute, the Dune Deck Cooperative itself has gone under much financial stress from 
ILS inc‘ep~jon. This has betxi, in part, caused by the fact that the facility itself is old and was built with the idea in mind 
that tlic IISK of the premises would be seasonal in nature. Building and fire code disputes with the Village of 
Westhainpkxi Beach and the Suffolk County Health Department, together with storm damage, all took their toll on the 
I)uiie I-?cck - linancially and otherwise. 

In Nu\ (.iiibt.i o j_ 1993 Duue Deck filed a petition in bankruptcy and, in keeping with the plan that was filed with the 
13anhi u~.ttc! C’OIJI t, the conlract of sale that Liggett signed (plamtiff s Exhibit 17) contained the following language: 

“Seclioii .i.! - Ptiichaser Acknowledrment 

The rrpirsentatives aiid warranties of Seller are limted to the express statements set forth in this Contract. 
Y o  I rp  escntations SL~IVIVC‘. IIowevei, Purchaser acknowledges that Seller has informed Purchaser that: 

~iiaintenance charges will be increasing in the immediate luture by an amount which is currently 
undetermined, but believed to be at least 10% of current rnaintenance charges and Purchaser will be 
iesponsible for same, conmencing October 1, 1995; 

no ow11~1 will be pernutted to utilize his or her Unit at any time maintenance charges or assessments 
,lie outstanding, 

Units are only available for seasonal use only, approximately April 25 - October 15 of any year; 

All units will be part of a rental program to be controlled by the Board of Directors unless the Unit 
Owner, by March 1’‘ of each year, notifies the Board of hidher desire to retain the Unit for personal 
use and pays, by March 1, all maintenance to come due for the months of March, May, June, July, 
August and September and pays April maintenance by the lst of April; 

if the Unit Owner does not act affirmatively to remove hidher Unit from the rental program, the 
Unit will be included therein, subjecting the Unit and Unit Owner to very strict rules and procedures 
which govern the linit Owner’s ability to both use andor rent hidher Unit; and 

Piircliaser’s acquisition of the Unit and Purchaser’s continuing ownership thereof is subject and 
subordinate to the Reorganization Plan including, without limitation, certain provisions thereof 
which might necessitate the termination of the Proprietary Lease and cancellation of the Shares 
without compensation and require Purchaser to vacate the Unit on 20 days notice. Purchaser 
achiowledges receipt of a copy of the Reorganization Plan. 

NO‘I’VI I I’HS’I’ANI>ING ’THE FOREGOING, PURCHASER IS NOT RELYING ON THE REPRESENTATIONS 
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OF S U I  El< IN ENTERING I N 1 0  THIS CONTRACT OR ACQUIRING THE UNIT. PURCHASER HAS BEEN 
AFFORDED EVIXY OPPORTUNITY TO MAKE ANY INVESTIGATION PURCHASER ELECTED TO HAVE 
MADE INCLUDING, WITHOUT LIMITATION, ANY INVESTIGATION CONCERNING THE RENTAL 
PKOCiR AM AND A THOROUGH REVIEW OF THE REORGANIZATION PLAN. PURCHASER’S 

PURC‘I l4SER HAS EITHER BEEN SATISFIED WITH THE RESULTS OF SUCH INVESTIGATIONS OR 
VOLIJPJ‘I’ARII Y KNOWINGLY WAIVED THE MAKmG OF SUCH INVESTIGATIONS.” 

EXM’LI TION AND DELlVERY OF THIS CONTRACT CONSTITUTES ABSOLUTE PROOF THAT 

I‘he 1’1 (bpi ictal 4 I ease (Plaintiffs Exhibit 16) contains the following provisions: 

2s 

3 1 .  

.5 7 

I’he Lessee will pay the rent to the Lessor upon the terms and at the times herein provided, without 
any deduction on account of any set-off or claim which the Lessee may have against the Lessor, and 
if the Lessee shall fail to pay any installment of rent promptly, the Lessee shall pay interest thereon 
at the maximum legal rate from the date when such installment shall have become due to the date of 
the payiiient thereof, and such interest shall be deemed additional rent hereunder. 

1 f the Lessee shall at any time be in default hereunder and the Lessor shall incur any expense 
(whether paid or not) in perfoiming acts which the Lessee is required to perform, or in instituting 
any action or proceeding based on such default, or defending, or asserting a counterclaim in, any 
x t ion  or proceeding brought by the Lessee, the expense thereof to the Lessor, including reasonable 
attorneys’ fees and disbursements, shall be paid by the Lessee to the Lessor, on demand, as 
additional rent. 

If upon, or at any time after the happening of any of the events mentioned in subdivisions (a) & 6 )  
to be inclusive of this Paragraph 3 1, the Lessor shall give to the Lessee a notice stating that the term 
hereof will expire on a date at least five days thereafter, the term of this lease shall expire on the 
date so fixed in such notice as fully and completely as if it were the date herein definitely fixed for 
the expiration of the term, and all right, title and interest of the Lessee hereunder shall thereupon 
wholly cease and expire, and the Lessee shall thereupon quit and surrender the unit to the Lessor, it 
being the intention of the parties hereto to create hereby a conditional limitation, and thereupon the 
Ixssor shall have the right to re-enter the unit and to remove all persons and personal property 
therefrom, either by summary dispossess proceedings , or by any suitable action or proceeding at 
law or in equity, or by force or otherwise, and to re-possess the unit in its former estate as if this 
lease had not been made, and no liability whatsoever shall attach to the Lessor by reason of the 
exercise of the right of re-entry, repossession and removal herein granted and reserved; 

. . . Ltht: above paragraph to take effect in the event that the below stated condition should arise] 

If the Lessee shall be in default for a period of one month in the payment of any rent or 
additional rent or of any installment thereof and shall fail to cure such default within ten 
days after written notice from the lessor; 

(a) I n  the event the Lessor resumes possession of the unit, either by summary proceedings, action oi 
ejectment or otherwise, because of default by the Lessee in the payment of any rent or additional 
rent due hereunder, or on the expiration of the term pursuant to a notice given as provided I 
Paragraph 3 1 hereof upon the happening of any event specified in subsections (a) to (f) inclusive of 
Paragraph 3 1, the Lessee shall continue to remain liable for payment of a sum equal to the rent 
which would have become due hereunder and shall pay the Sam in installments at the time such rent 
would be due hereunder. No suit brought to recover any installment of such I-ent or additional rent 
shall prejudice the right of the Lessor to recover any subsequent installment. After resuming 
possession, the Lessor may, at its option, from time to time (1) relet the unit for its own account or 
( i i )  relet the unit as the agent of the Lessee, in the name of the Lessee or in its own name, for a term 
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or terms which may be less than or grater than the period which would otherwise have constituted 
the balance of the term of this lease, and ma grant concession or free rent, in its discretion. Any 
reletting of the unit shall be deemed for the account of the Lessee, unless within ten days after such 
reletting the Lessor shall notify the Lessee that the premises have been relet for the Lessor’s own 
account. The fact that the Lessor may have relet the unit as agent for the Lessee shall not prevent 
the Lessor from thereafter notifying the Lessee that it proposes to relet the unit for its own account. 
[ E  the Lessor relets the unit as agent for the Lessee, it shall, after reimbursing itself for its expenses 
in connection therewith, including leasing commissions and a reasonable amount for attorney’s fees 
and expenses and decorations, alterations and repairs in arid to the unit, apply the remaining avails 
of such reletting against the Lessee’s continuing obligations hereunder. There shall be final 
accounting between the Lessor and the Lessee. . . . 

$1) Upon the termination of this lease under the provisions of subdivisions (a) to (j) inclusive of 
Paragraph 3 1, the Lessee shall surrender to the corporation the certificate for the shares of the 
corporation owned by the Lessee to which this lease is appurtenant. Whether or not said certificate 
is surrendered, the Lessor may issue a new proprietary lease for the unit and issue a new certificate 
tor the shares of the Lessor owned by the Lessee and allocated to the unit when a purchaser therefor 
is obtained, provided that the issuance of such shares and such lease to such purchaser is authorized 
by a resolution of the Directors, or by writing signed by a majority of the Directors or by lessees 
owning, of record, a t  least a majority of the shares of the Lessor accompanying proprietary leases 
ihan in force. Upon such issuance the certificate owned or held by the Lessee shall be automatically 
cancelled and rendered null and void. The Lessor shall apply the proceeds received for the issuance 
of such shares towards the payment of the Lessee’s indebtedness hereunder, including interest, 
attorney’s fees, and other expenses incurred by the Lessor, and if the proceeds are sufficient to pay 
rhe same, the L,essor shall pay over any surplus to the Lessee. . . . 

The Facts 

A 
The credibility of the Witnesses 

1 he pinicipal fact witnesses were Mylene Liggett for the defendants and Louis Levinson on behalf of 
plaintii’i‘ Dunc L)c.ck. 

Essentially, Ms. Liggen testified to the effect that she had never received a key to her apartment at the Dune 
I k c h  premises and that, as a result of not having a key and the inclusion of her unit in the rental program described in 
the coii’tract of sale (Exhibit #17) and paragraph #32a of the Proprietary Lease (Exhibit #16), she was unfairly 
dcp1~nx1 ot’thc use ofhrr  unit. 

Also, MIS. Liggett was of‘the firm belief that since no accounting has ever been made of monies due her by 
I h n u  1 k c h  as  to Dune Deck’s rental of her unit to third parties over the years (an action for an accounting is pending 
undci- Index No.  02 12 11--2007) and, in light of the present litigation, as well as the alleged deprivation of possession 
and use 01‘hci unit by the Dune Deck pursuant to Section 32 of the proprietary lease above described, she should not 
hc r r q  .iired to pay any maintenance until a resolution of these issues is had to her satisfaction. 

1 * u i  tlternio~e, says she, Liggett was also denied access to her unit from time to time due to storm damage 
~viiich hac1 no1 been I epaii ed and seasonal closings of the premises. 

‘l’lic (’ourt finds that the testimony of the witness, Mylene Liggett, was not credible in at least one material 
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Liggel t denied that she had received a notice of default dated May 12,2003 from Dune Deck directed to her 
New \ ’ x k  City address (Plaintiffs Exhibit #8). Yet, Dune Deck received a letter from attorney Lionel Alan Marks, 
lisq. dated May 16, 2003 (Defendant’s Exhibit 1) in which Mr. Marks took issue with Dune Deck’s position along 
roughly the same lines which were above attributed to Ms. Liggett as per her testimony in court and otherwise. 

Undei  the circunlstances, it is hard to seek how Attorney Marks could have been responding in this manner 
unless his situation was brought to his attention by Liggett who, to this day, swears she never received the letter from 
I>unc 1 k c k  to which Mr. Marks was obviously responding. 

Ldouis Levinson (hereinafter Levinson) testified to the effect that during the relevant time periods he was an 
accountant and a Director of Dune Deck. 

1 1  was Levinson who caused two mailings to be made to Liggett, each addressed to her at two separate 
locations - the Grst at the Dune Deck premises and the second at a New York City address at 530 East 76Ih Street, Apt. 
30c; 

(’opies of the two notices Levinson testified as having mailed were marked as portions of Plaintiffs Exhibit 
Foui and stated the following: 

Notice #I  

1)une Deck owncis coip 
C’/O Lotiis D. Levinson 49 Pickwick Road Manhasset NY 11030 

May 12,2003 

(’ERTII’IED h4AIL - IWI‘URN RECEIPT REQUESTED 

JJkl’ (‘oi-p 
Ms. Mylene Liggett 
l h n t .  1)eck - I n i t  615 
379 1l)uiie Road 
Westhampton Beach, N Y  1 1978 

J J k I ’  (‘01-p 
Ms Mylciic Liggctt 
>30 E‘ s t  70’” St1ect 
N e w  1 ork. N1’ 1002 1 

Re: Unit 615 
Dune Deck 

379 Dune Road 
Westhampton Beach, New York 

(the “Premises”) 

Pl.tl\,SE TAKE NOTICE that you are in default and you are violating a substantial 
obligaiiuii o f  your Proprietary Lease, and you are justly indebted to Dune Deck Owners Corp. 
("Lane! lord”), I,y virtue of your failure to make payment of the rent, including maintenance and the 
late clul-ges as follows: 
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Ma 1171 ellallc e : April 1, 2003 
Late Fees April 
May 1,2003 
Late Fees May 

$1,209.04 
$ 711.20 
$1,209.04 
$ 711.20 

Total h e :  $3,840.48 

Pi 1:ASL. ‘ T A U  FURTHER NOTICE that you are required to cure the breach and pay to 
the I a idloi  d the lent, including maintenance and late charges on or before ten (10) days from the 
date 01 this IIOIICL‘ ( I  e - May 22, 2003) or surrender possession of the Premises to the Landloid. 

Ilpoii youi hiluie to pay the rent, including maintenance and late charges the Landlord 
w i l l  c ~ ~ i i i i i i e ~ i c ~ ~  a dispossess proceeding against you and remove you from the premises, and the 
Landlw ci will hold you liable for all damages, including court costs, attorneys fees and 
d isbiii ,aner~is 

Very truly yours, 

DUNE DECK OWNERS CORP. 

Notice #2 

DlJNt L)E(’K OWNERS CORP. 
C/O I [ I U I ~  D L,e\ inson 49 Pickwick Road Manhasset NY 11030 

May 23,2008 

C’ELI‘I 1 l ~ l E l l  . RETURN RECEIP’T REQUESTED 

J J & p  1 ‘ o i p  

Ms. N yleiie Liggett 
Dune [ k c k  - IJnit 615 
379 Dune Road 
Wesilimipion Beach, NY I1978 

Re: Unit 6 15 
Dune Deck 

379 Dune Road 
Westhampton Beach, New York 

(the “Premises”) 
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PLEASE TAKE NOTICE that the undersigned Landlord hereby terminates as of May 28, 
2003, yoilii- proprietary lease and tenancy and the tenancy of all those claiming under you with 
respect lo the premises: Unit 615, Dune Deck, 379 Dune Road, Westhampton Beach, New York, 
because you have failed to cure your default pursuant to the Notice of Default dated May 12, 
2003. \'ou are required to vacate and surrender the Premises on or before May 28,2003. If you 
fail to vicate and surrender the Premises, the Landlord will institute proceedings to 
rv1ct yell 

Very truly yours, 

DUNE DECK OWNERS C O W .  

By: - 
Louis D. Levinson 
Director 

Levinson testified that, based upon Liggett's default pursuant to these notices, by resolution of the Board of 
Lhrectoi s of the Dune Deck under date of May 9, 2006 (Plaintiffs Exhibit 5) ,  the proprietary lease of Liggett was 
tcriiiiimted and the 889 shares of stock were re-issued to the corporation. 

I'hc COUI t finds Levinson's testimony to have been credible in all material respects. 

B 
The Applicable Documen< and Related Conclusions 

To be Drawn Thereby 

The rights and ieniedies of the parties are governed by the contract of sale (Plaintiffs Exhibit 16) and the proprietary 
lease ( JlaiiitiFf's Exhibit 17). 

1)ei'eiidirit did, i n  fact, actually receive the notices of her delinquencies together with the warnings that her proprietary 
lease w'ib about to be and, later, was, terminated. (Letters dated May 12, 2003 and May 23, 2003, (part of Plaintiff's 
Exhihi! 4) In this regard, as above analyzed, the testimony of Levinson is credible and the testimony of Liggett to the 
zonll il )' I S  not 

Analysis 

The Default 
A 

Liggett has bcen in default ofpayment pursuant to her obligations under the proprietary lease ever since April of 
200 i 

~ ~ u ~ s i i ~ i r i t  I O  p ~ i a g ~ a p l i  12 of the propiietary lease, Liggett may not, in these proceedings at least, make a counter claim 
foi ai xcounting of nionies that may be due her as a result of rental income received by Dune Deck from the rent of 
hei urit Indeed, the Appellate Division Second Department so held in its decision and order dated 
luo\eiiibel 14 2006 

On the otlici liaiid, at no place in the letters of May 12,2003 or May 23, 2003 is any mention made that Liggett's 
stock \vi11 simply be signed over to the Dune Deck by order of the Board of Directors. The letters do warn of a 
posslb le siim nary proceeding to evict the defendants, but such a proceeding was apparently never commenced. 
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B 
The Cancellat& of the Stock 

:is Jar ;IS the cancullation of the stock is coiiceiimed, the Court also notes that the resolution of the Board of Duiie Deck 
piirpoi-tcdly authoiizing this is dated May 9, 2006, approximately three years after the notices of default (Plaintiffs 
G X h i b l l  5 ) .  

1 veil nioie iiiipoitmtly, any ieiiiedy by the Dune Deck Board for default in payment of rent, under these 
i i t  ct ini~t~nce\  should be “conmmercially ieasonable” See Dougherty v 425 Development AsJoczateJ, 93 A D 2d 438, 
463 V S 3tl SSI ( 4  D I \ t  Dept 1983) See also, generally, U.C.C. Article 9. 

1%)  bimply ccnii elliiig Liggetts stock without input by anyone but the members of the Dune Deck Board of Directors, 
the € h i i  d essentially doomed Liggett to receive nothing for the proprietary lease or her stock. 

l l i i b >  ni,inilestly, I> not a coinmeicially reasonable remedy (see U.C.C. Article 9). 

C 
The Rent AiTearages 

I ’ l d i n t i i l ~ \  conip1,iint contains a provision playing for such other and further relief as to the Court may seenijust and 
p i o p t v  m d  the Couit, in any cas?, may miend the pleadings to conform the pleadings to the proof 

1)eJeiicroiit owcs plaintiff the sum oE$119,054.86 for unpaid rent (maintenance and late charges) from April 1, 2003 to 
lune I 70t38 
spcci!ii ally du~hoiized an awaid to the Dune Deck of the late charges as requested by Dune Deck. 

In its decision and order of November 14, 2006 the Appellate Division, Second Department 

D 
Attorneys Fees 

- 

l’Liii1ti I x ~ k s  attorneys fces pursuant to paragraph 28 of the proprietary lease. 

In 5upI)ott ol this claini counsel has submitted receipted legal bills totaling the sum of $51,047.13. 

13abcti upoil liei billing iates i n  this inatter, Petitionei’s Attorney claims that the value of services rendered is the sum 
hS 1 .(I4 J 13, ,111 of which has alieady been paid 

111 iespnse,  Dctendant Liggett contends that the fee far exceeds the reasonable value of the services rendered, and 
th‘it, I I  ‘iny cvcm, Plaintiff is not entitled to any legal fees. 

Whci-c, 11s 111 this case, ai1 attoi-ney is engaged under a contract for a definite purpose and not under a general retainer, 
he 01- slic is entitled to recover on qtinntuin meruit the fair and reasonable value of the services rendered. Having 
plescnkd 1 1 1 ~  I S S L I ~  to the undersigned for determination, the Court must be guided by the longstanding principles 
ixxogrized by  Mutter. c?f Freeinan, 34 NY2d I and Matter of Potts, 123 Misc 346, aff’d 213 AD 59, u f ’d  241 NY 593. 

I’he C‘t)iirt is not necessarily bound by the fact that Plaintiffs attorney has already been paid any specific sum of 
nioncq h i -  attorney’s fees by Plaintiff, since Plaintiff is, effectively, demanding that the Defendant reimburse Plaintiff 
for ail!’ fees th:it might have been paid or will be paid. 

What I‘, detciniinativr is not the amount that Dune Deck may have paid or will pay for legal fees but what is a 
I cciioiiii ble legal fee (Sec  Nitti 1’ CI edit Bureau of Rochester, 375 N Y S 2d 81 7 (Supreme Court Monroe County 
197% it i i iq  I I  ttlr iipptovlil Ctrp  Cod Food Products v National Cranberry Anociation, 119 F Supp 242) 
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‘I’hus, I’l~aintiIT has the burden of establishing both the reasonableness and the value of services rendered (see Mutter 
qfPorrs. S I I ~ I Y Z ) .  Reasonableness is determined on a quantum meruit basis using generally recognized criteria, 
iianmely. the time spent in rendering the legal services, the nature of those services, the difficulties encountered, the 
worth of’ the action, the results obtained, the amount involved, and the professional standing of counsel (see Mutter of 
Fiwiiiiiii, s i i ,~m~;  Mattrr ojPotts, supra). When determining reasonableness of fees, detailed contemporaneous time 
records ;ire an important vehicle through which counsel validates the time claimed (see Matter of’Kelly, 187 AD2d 
7 / S ) .  a i d  in the absence of same it is left to the undersigned’s discretion to determine what would constitute a 
reasonable amount of time to perform the services (see Mutter of Phelun, 173 AD2d 621). The time spent by counsel, 
howevcI, is only one factor to be coiisidered in determining reasonable compensation (see Mutter of Kentunn, I70 
hlisc 6(1.?), often sci-ving as an appropriate starting point (see Estate of Gillett, 139 MiscZd 188, 527 NYS2d 690). 

‘I he C ’om t finds that the time expended by Plaintiffs attorney in protecting the interests of the Plaintiff exceeds that 
\vhich rlioiild rrasonably be expended in the performance of same. Having due regard for all the elements relevant to 
the fixing of legal fees (set. Matter of Freeman, supra; Matter of Potts, supru), and being constrained by the proof 
submitted in suppoit of the requested fee, as well as the value of entire case, the court fixes and detemmes the fair 
value ol  uouiiseI’\ seivices to be $35,000 00. 

Conclusion 

11 IS O ~ V I O L I S  that the Defendant Liggett took it onto herself to refuse to pay maintenance or rent pursuant to the 
piopi iemy lease on a iegular basis as required until such time as a number of difficulties and issues as between 
heiself and Dune Deck were resolved to satisfaction. 

This IS itot how the law pertaining to cooperatives is structured and, for her actions or non actions, in these regards, 
she owes not only niainteiiance or rent to the Dune Deck but late charges, reasonable legal fees for Dune Deck’s 
attorne’is and expenses, as well. 

I-towcv-.i. this is not to say that Liggett should necessarily lose her proprietary lease and stock, at least at this juncture 
111 thc rl oceedmgs 

l‘he C c  urt is ol‘the mind that the process the Dune Deck seeks to have this Court validate with respect to the 
cancellation 01’ Ms. Liggett’s stock and proprietary lease is fundamentally flawed because it was not commercially 
reasond?le. Further, the Board of Directors passed a resolution cancelling the stock almost three years after the Board 
sent notices of default which only mentioned cancellation of the lease and possible summary proceedings but nothing 
abou~ h e  forfeiture of the stock. 

No do l  bt the defendant owes a substantial amount in maintenance arrears to the Plaintiff pursuant to the proprietary 
lease, hiit the remedy provided in the order to follow should protect the respective rights of the Dune Deck as well as 
piotect ithe deft:ndants equity interest in the lease and stock especially if these are worth, as defendant’s counsel has 
uigetl. thc sum of at least $350,000.00. 

I I ‘  IS OIKDEKED, that Plaintiff is awarded the sum of $1 19,054.86 as against the defendants as to the first cause of 
action ~c re in  and this sum shall increase monthly after June 1,2008 as new rent, maintenance and late fees may 
accruc. and I t  1.; further 

OICDEKEI), that Plaintiff is awarded the sum of $35,000.00 as and for reasonable attorneys fees together with the 
costs and disbursements of this action as to the Fourth cause of Action herein, and it is hrther 

ORDE !REI), that the balance of this order shall be of no force effect and plaintiff shall forthwith re-issue the stock 
and t h t  proprirtary lease to the defendants if the sum of $154,054.86 together with the costs and disbursements of this 
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‘iction J I I ~  any othei ient, rnaintenaiice 01 late fees accumulating after June 1, 2008 be paid to the Dune Deck by the 
I)efend,ints no later than 30 days fiom the service upon defendant’s attorney of a copy of this decision and order with 
notice cl  cntiy, and it IS f~irther 

ORI)EIIED, t h t  so much of Plaintiff‘s application as is to award Plamtiff possession of the premises known as Unit 
61 5 Du ic De&, 379 Dunca Road, Westhampton Beach, New York 
Dune Rudd stuck I \  g’anted Subject to the provisions and conditions of this order, and it IS further 

11978 and to cancel defendants 889 shares of 

ORDEH,ED, that i n  the event that the Defendants shall not pay the sums required as above described to the Plaintiffs 
attorney within thirty (30) days of service upon Defendant’s attorneys of a copy of this memorandum decision and 
order, k i t h  O’Hnlloran, I3sq. of 32 Mill Road, Westhampton Beach, New York 11978 631-998-3601 is 
conditiomally appointed to sell the 889 shares of Dune Deck stock and the proprietary lease at public auction on the 
fi-ont stqps of tlie Village Hall of the Village of Westhampton Beach, New York 11978 on any date convenient to 
him thaL I S  later than 30 days after service of a copy of this decision and order with notice of entry by plaintiffs 
attorney iipon defendant’s attorney; and it is further 

OIIL)EIA:ED, that the Refeiee submit his affidavit of services upon the incoming of his report and he shall be 
compsi-utcd at  tlie late of$300.00 per hour; and it is further 

OIWEIIIED. that the sale by the said Referee shall be conditioned upon the approval of the prospective purchaser by 
the Dui 
the pi-eiiiisrs will be re-advertised for sale; and it is further 

Deck Cooperative Board of Directors and, in the event, they should disapprove the prospective purchaser, 

01WE RED, that  the Plaintiff may become the purchaser at the sale and if the Plaintiff shall become the purchaser at 
the sale then Plaintiff shall not be required to make any deposit thereon, and that said Referee execute to the purchaser 
o r  p~ii-c i m x s  on such sale the proprietary lease and a certificate for 889 shares of stock in the Dune Deck Owner’s 
( ’o1-p. a m i  that the Referee on receiving the proceeds of such sale forthwith pay therefrom in the following priority, the 
Jkes ol’ said Kel’eree at the rate of $275.00 per hour, the expenses of the sale including advertising, and reimburse to 
the Plaintiff any sums advanced for these purposes and the sums adjudicated as due the plaintiff as earlier described 
herein; ~ind i t  is tiuthei- 

OliDEI~WD, that the Referee cause the sale herein to be advertised in the Suffolk Life newspaper for four consecutive 
\vceks picceding the sale; and i t  is fuithcr 

ORDEIWD, that the Refeiee deposit any sums held by him on this account into any bank having sufficient F.D.I.C. 
Inaui,inir to covei same; and it IS further 

OI<DE.l~1EL), tliat tlie Refeiee file a report with the Court showing the details of the sale with all convenient speed; 
and I t  l‘> fllltllcr 

OliDEIWD, that the defendants shall be liable for the whole deficiency or so much thereof as the Court may 
tizterniine to lit just and equitable of the residue of the debt remaining unsatisfied after a sale of the premises and the 
application of  the pi-oceeds thereof, provided a motion for such a judgment shall be made thirty (30) days of the sale, 
and tho ;iniount thereof is deterniined and awarded by an order of this Court; and it is fui-ther 

ORDERED, tlial the puichasei 01 purchasers at said sale be let into possession on production of the referee’s Bill of 
Sale, and  i t  1 5  fuirhei 

OliDEIWD, tliat this I\/lernoi-andum and Order shall constitute the Order of the Court. 

I h t o t l  Iunc. 17. 2008 
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; 
Gary J. Weber, Acting J.S.C. 
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