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CHURCHGATE CORPORATION 
d/b/a CTTURCHGATE SECIJRTTY, 

Index No.  I O68f)8/08 

Dccision and Order 

Pctitioner, 

AUTT-TOKI’I’Y, 

Pctitioner Ch~irchgate Corporation d/b/a/ Churchgate Seciiri ty (“Churchgate”) brings 

this Article 78 proceeding sccking to annul thc dcteiininatinn of respondent Ncw York City School 

Construction Authority (the “SCA” or h e  “Authority”), datcd May 9, 2008, which removed 

Ch~irchgatc from tlic SCA’s list of prequalified bidders and provided Cor a five-ycar pel-iocl, unlil  

April 11, 2013, bcfore Churdlgatc may reapply for prequ;ilification status. C h u ~ h g n t e  asks to 

invalidatc the determination; requirc the SCA to rernove the letter detei-ininatlon against Churchgate; 

and, permit Cliurchgatc to subinit its prcqualificatinn renewal application to  the SCA. ChuI-chgatc 

has also sought an ordei- prelir-ni tiwily enjoining the SCA from taking any actions in furlhei~ancc, 01- 
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as a result of, tlie letter detennination pending a licaring on the app1ic;ition; this request was denied 

at oral argument. 

Thc SCA has estahlisheci procedures for thc awarding of school coiistiuction 

contracts. ‘lo insure the integrity and qualifications of tlie potential bidders and subcontraclors, the 

SCA has ;I prequalification procedure bcfore contracts are awarded. Under Public Authorities Law 

$ 1734(2)(a), contracts must generally bc :iwardcd to the lowest responsible bidder. Subdivision 3 

of this section grants thc SCA the power to consicier whatever factors i t  deems appropriute to 

evaliiate ;I contixtor’s qualifications. The SCA mity consider cxpcricncc and past pcrformancc; thc 

prospcctivc bidder’s ability to undertake the work; the financial capability, responsibilily ancl 

relialiility a f  plospcctivc Iliddcrs; and, any otliei factors the h t l i u r i t y  deeiiis appiupriate. 

Thc guidclines fc)r the ImyualiI‘ication or contractors are set forth i n  21 N.Y.C.R.R. 

9600. Section 9600.3(ci) provides that “[c]oinp;inies scelcing t o  do  husiness with the authoiity must 

have a I-cputation for and a rccord of law-abiding conduct and ethical business practices. Failure to 

mcct this standard will rcsult i n  thc applicant’s disqualification for a period of L I P  t o  five yea]-s.” 

Once prcqualificd, prcclualification status may be I-cvolccd i n  the event of either chaiiseci 

circumstances or discovery of new evidence tlint indicates that the firm docs not mcet the SCA’s 

stnndarcls. If preqLialificatiori status is revoked, the SCA then determines the pcriod of 

disqualification, in  accordance with the regulations, which shall bc for a pcriod of LIP to five yea]-s 

or, in thc cvcnt tlic firm knowingly and willfully submitted a false instrument for the p i i p s e  of 

defrauding thc SCA, may bc pcrmancnt. 
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Chui-chgate, which is i n  the Iwsiness of providing sccurity services, applicrl for :tnd 

was given prequalification status hy the SCA in 2004 ;is ;L subcontractor to provide seciirity services 

on SCA sponsorcd construction projects. According to thc papers, on or aboul October 4, 2007, 

Churchgate was retained by WDR, Inc., the general contractor on a school construction project at 

Richard Grcen High School, P.S. 66, lo provide security services at thc site. 

On April 10, an incident occurrcd ut P.S. 66 involving a Cliur-chgate cmploycc, “J.O.,” 

and a sludent at the school, in which i t  was alleged that J.O. “lurcd” a 16-year-old studcnt into the 

security booth, held her thcre against her will, and sex~ially abused her. ChLirchgate did no1 1.cpol-t 

the incidcnt to thc SCA iniinediately; rather, WUR, Inc. reported thc incident to the SCA more than 

livc hours after 11 occur~~ccl. 

By telekix dated April 1 I ,  2008, thc Office of the Inspcclor- Gcneral (‘‘OIG”) of tlic 

SCA notificd the president of Churchgatc tha t  thc SCA was r.evicwing the incidcnt at P.S. 66 

“involving allegations uf scxual misconduct and harassmcnl” by a Churchgate employee. ‘I’he letlei. 

statcs that this cvent “could impact on Churchgate’s prequalification status.” Churchgatc was askcd 

to contact thc Authority’s Deputy Counsel by telephone to ail-ange an appointment, and lo tmiig 

various documenlation to thc meeting. 

According to Churchgatc’s pqcrs ,  on April 22 aiici April 25, hoth C ~ L I ~ C ~ ~ ~ I ~ C ’ S  

counsel and prcsident met with a reprcsentativc of the OIG. During the sccond inccting, ChLirchgatc 

was given a Ictter, d:itcd April 23, 200S, which was the formal notification of unsatisfactory 
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perfomiance. &, pp. 5-6, infra. The OIG notcs that at these meetings, it was leal-ricd that 1 .O, first 

applied for a posilion at Chiirchgale on March 20, 2007; hc was immediately hired, although hc 

discloscd that hc Iiact been arresled three tiincs for what lie described as “minor oflenses.”’ On 

March 24, 2007, J.O. was assigned to guard dutics at an SCA jobsitc. Chitrchgatc did not seiirl any 

of J.O.’s papciwork to tlie Department of State Divisioii of Licensing Scrvices i i i i t i l  October 17, 

2007, over six months after 1.0. began wol-king at SCA s i l m 2  

It was hrther learned that on Decembcr 13, 2007, iiiiie inontlis a h  he bcgan his 

employnient, 1.0. was arrcsted at Chiarsie High School for a sexually-1-elated otTcnse. He was 

charged with a violation of Pcnal Law $ 130.52, forcible touching; Penal 1,aw 4 135.05, unlawfiil 

imprisoimient in the second dcgree; Pciial Law 6 260.10, cndangering thc wcli‘are of ii child Icss than 

seventcen years of age; and, Penal Law 130.55, scxual abusc i n  the third dcgree. The incident did 

not occur when J.O. was assigned to thc school as a sectirity guard. By letter dated January 3 1,2008, 

Cliurchyale was roniially notified by the Depai-tmenl of State Uivision of‘Licensing Services (thc 

“DLS”), or  the charges against J.O. ‘I’lic DLS requested that Churchgate provide docunientation 

concerning the Dcceiiiber I 3 anest; Churchgate purportedly asked 3 . 0 .  for this iiihiiiiatioii, but 

continued lo assign him to SCA jobsites. Thc letter plainly states that “[a] registration card 

J.O.’s ciiiploymciit application with Churchgate retlccts that he answered “yes” to tlic 
question, “[hlave you ever bccn coiivicted in this state or clsewherc of m y  criminal oI’f~nse tha t  
i s  ;I misdenicanor or 3 r‘clony?” The applicant was 1-equired to give a written explanation ol‘cach 
offcnsc. Therc is no indication thal J.O. complied with these qucstioiis. 

I 

Tlic SCA points out that the f~ i lure  to submit tlie rcquired paperwork, including a 
photosraph and sct ollingcrprints, is a violation of 19 N.Y.C.K.R. tj 174.6 and Article 7 of  thc 
General Busiiiess Law. 
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authorizing [J.O.] to pcrforni Security Guard functions will not be issucd until we have RECEIVED 

AND APPROVED one of lhe ahove documents.” (Emphasis in original). Even though 1.0. was not 

n registered and licensed seciirity guard, and even though he had been chai-ged with a sexually-based 

crime involving a minor, Churchgate continued to assign him to SCA jobsites. 

It was d s o  leained that on Fcbl-uary 19, 2008, J.0. was ai-rested and chargccl with a 

violation of Penal Law $ IciS,S0, attempted criniinal posscssion of stolen propcrty i n  the thii-d degree. 

Churchgste rcccivcd another letter., dated February 19, 2008, informing the company of thc ai-icst. 

The DLS iui-ther notificd Churchgate h a t  thc DLS was awaiting information cuncerning Ihc 

Decembci- I3 aii-est, a n d  th:it information was nccdcd concerning this most recent ai-i-est. By letter 

dated April 4., 3005, lhe DLS again noliCicd Churchgate thiit i t  hiid failcd to submil any o f  thc 

I-equested documents, and advised Chui.chgate thut i t  had fifteen ( 1.S) days to comply. J.O. continued 

to be cmployed, and continued to work at  SCA jobsites. 

l’hiis, bcfore the April 10 incident, Chiirchgatc was aware that J.O. had been arrested 

five times, including one arrest involving a sexually-relatcd offense. After learning of thc April 10 

incident and aftcr one meeting with Churchgate, thc Authority transmittcd to Churchgak’s pi-esidenl 

ai1 “JnIerim Unsatisfx1ory Perfoi-mancc Evaluation,” clatcd April 23, 2008. Tlic i.easc~ns sel rorlh 

for t h c un sat i s lac t ory ix t i  n g were : 

On 4/10/08 the SCA was notified that a fcmale student was seen i n  
the sccuiity booth with thc security guard. 

The siti1:ition was i-eported to thc priiicipd. 
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‘I’hc NYlW was notified and arrestcd the seciirity guard for 
inappropriate behavior. It was also noied hy the principsl tha t  the 
security guai-d had :i prior ai-rcst i ~ ~ o i - c i  l.or similar chargcs in 2007. 

The General Contractor W;IS notified by the SCA to temiinatc 
Churchgate and respon[d]ecl by assigning ;I ncw security company a1 
tlic site. 

‘The noticc provides that CIiLirchgitc has becn placed in suspension status, which nicms t h a t  i i n l i l  

the uns;itisfactol-y rLiting has becn irmoved, C.:hurcligale tilay neither submit proposals f o r  SCA 

projects, nor receivc a conlract awai-d. Tlic notice advises Churchgate tha t  r1ici.c will be ;i 

recvaluation within thirty (30) days. Churchgate was further invited to make a request, within ten 

(10) days of receipt of the noticc, to scheclulc a meeting with a Conlractor Evaluation Panel 10 revicw 

i he e val ua t i on . 

According to Churchgate, upon receiving the April 23 letter, ai1 e-mail was sent to 

the SCA’s vicc-pi-csident :ind general counsel to rcquest :i niccting concei-ning C‘hurchg:itc’s 

suspended st:itiw Not:ihly, Churchg:ite does not state whcn this e-mail was allegedly scnt, nor clocs 

Churchgate anncx a copy of this allegcd e-inail communication to its papcrs. ‘l‘he April 23 leller 

exprcssly states that a meeting must bc rcqiiested, in wiiting, “within 1 0  days of receipt of this 

notice.” Churchgate acknowlcdgcs t I u 1  it had already had a meeting on April 22, and tliai il had ;1 

meeting on Apri 1 25, 

An intcrnal memorandum hy the OIG, dated April 30, 2008, sets forth thc facis 

concerning J.O.’s hiring and thc April I O  incident,  id recoinnicnds that as a rcsult of Cliurclignte’s 
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Liilurc to exer-cjsc reasonable caution in view of’ J.O.’s aricst record, the company he disqiralil’ied 

froin future contracts for ~i five ( 5 )  year pcriod. On May 5 ,  2008, the SCA prcsident accepted and 

adopted the findings of the OIG. By letter. dated May 9, 2008, Churchgale was advised tha t  ;is a 

result of n recornmenciation from the O K ,  the SCA has cietermincd that by continuing to assign the 

crriployee who had becri m e s l e d  to n guard duty assignnient at an occupied school, after Churchgate 

had been inforrncd that this einployce hail hccn arrestcd on churgcs of sexual iiiisconduct, 

Churchgate has hi Icd to demonstrate that it meets the SCA’s minimum pi‘equalification standards 

“with respect to perlormance and integrity.” The leltcl- l‘urther notified Churchgatc tha t  i n  

ilccodiince with Seclion 9600.3(d) of the Authoi-ity’s regulations, Chiirchgate is now discluidifiecl 

from bidding o n  or receiving any I‘iirtlicr work from the SCA, and would be I-eruovcd from the 

prcqualification lisl. Thc M e r  concluded that Churchgate would bc iiieligilik lo i c ~ i p p l y  f o r  

prcquulification stalus un t i l  April 1 1 ,  2013; that a copy of the letter would be placed in the finn’s 

qualification filc; iind, t ha t  a copy of tlie letter would bc forwarded to tlie Mayor’s Office of 

Contracts for inclusion in tlie Vendor Inrormation Exchangc (Vendex) System. 

I n  support of its application to annul the determination, Cliiirchgate asserts t h a t  the 

security guard at issue was mistakenly assigned t o  mi occupied school due to a scheduling cn-or. 

Churchgstc argues that il look immediate con’ectivc action by tcrniinating thc cmployment of the 

criiploycc involved and the, siipcrvisor who erroneously assigned h im to work at thc occupied school. 

Chirrchgate hiither argucs that J.O.’s prior nrrest C ~ T I  sexual misconduct chargcs was unrelated to his  

ern p 1 o ymen t with Cli urc 11 g atc , 

-7 - 

[* 8 ]



These arguments arc unavailiiig. ChLirchgate was well aware before the April 10 

incidcnt that J.O. had been ail-ested on five prior occasions, and that oiie such ai?-est was h i -  a similar 

typc ot'offcnsc. Churchgate Cailed to insure that J . 0 ,  was licensed beroore he began his employment, 

and fiiilcd to submit thc licciisiiig papcrs until  iiiore than six months aftcr J.O. bcgaii woi-king 

Churchgale also hiled to notify the appropriate authorities after tlie April 1 0  incident. Churchgate 

hiled to exercise reasonable caution in view of J.O.'s anest record, which included an ail-est [or ;1 

sexually-related offense. 

Churchgate also argues that thc SCA failcd to Iollow its ow11 procedures, as set hi-th 

in 21 N.Y.C.R.R. (j 9600.5, in that lhe SC'A did not notify Churchgate of its proposed rcvocatioii of 

piequalificatiljii st&is. This is incoirct. Thc April 1 I Iettei was tlit: first notification. 'rhei-e were 

two iiieetiiigs held between Chiirchgate and the SCA, 011 April 22 and 25.  There is no record that 

Chiirchgate requested a subsequent meeting. This satistics the rcquirciiicnt o f  a rcasonablc 

opportunity to be heard. 

Since tlie SCA's deteiiiiiiiatioii was 1101 made as a result o r  ;L hearing licld and 

evideiice talccii, the standard oIreview is not whether the detei-niiiialion is supported by substantial 

evidence, but rather whether the determination has a rational basis in law. C.P.L.R. (j 7803(4); 

Malter of Siillivan County Hamess Rxir1.C Ass'n, Inc. v. Classcr, 30 N.Y.2d 269,277 ( 1  972); Matter 

of Coltoii v. Rcrnian, 21 N.Y.2rl 322, 329 (1967). The detenninatioii to bar Clliurcligatc froiii 

bidding on 01- receiving any ILirtIier work for SCA projecls for a period of i-ive ( 5 )  years is rationally 

based and is neither arbitrary nor capricious. See, Matter of Action Electrical Contractin~CC'o., lnc. 
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v. Tiivcrso, 257 A.D.2d 560 (2d Dep't 2001); In rc application of Melwood Coix4ruction COII?. v. 

St~pp, 256 A.D.2d 124 (1st Dcp't 1998); Shahid Eiitcrprises, Iiic. v .  Riverso, N.Y.L.J.,Nov. 1,2001, 

at 23, col. 6 (Sup. C't. Queens Co. 2001). 

Accordingly, tlicpelilion is denied and theprocecdillg is disniisscd.. 'This constilutes 

thc decision and judgrncnt or  the court. 

Dated: June 12 , 2008 
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