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ARDEN KAISMAN and R I N A  KAISMAN, 

- a q a i n s t -  

INDLX NO. 114829/2007 

YAHATRA HERNANDEZ,  
JENNIFER V. S T E R N ,  
a n d  EMILY D E E B S ,  

E S T H E R  HERARTE,  
PAUL B R I S S O N  M I I  

D e f e n d a n t s ,  

8 4  

.' r 

1 ." , . 
I . . .  , , -  . . I t  I I,,,.'..:. 

. . {  * > '  
J A N E  S. SOLOMON, J. , ,  

' '.% 
On March 1 2 ,  2 0 0 8 ,  t h i s  c o u r t  g r a n t e d  the & t i o n  brought 

b y  d e f e n d a n t s  Yahaira Hernandez ,  E s t h e r  H e r a r t e  and J e n n i f e r  V .  

S t e r n  (col l e c t i v e l y ,  t h e  "Moving Defendants") t o  dismiss t h e  

C o m p l a i n t  of Arden  Kaisman ("Kaisman") a n d  h i s  w i f e  R i n a  Kaisman. 

P l a i n t i f f s  now move u n d e r  CPLR 5 2 2 2 1  t o  r e a r g u e  t h e  m o t i o n  b a s e d  

upon m a t t - e r s  of  f a c t  or l a w  allegedly o v e r l o o k e d  o r  m i s a p p r e h e n d e d  

b y  t h e  c o u r t ,  a n d  t o  renew t h e  m o t i o n  b a s e d  upon new facts n o t  

o f f e r - e d  on t h e  p r i o r  motion. T h e  m o t i o n  i s  d e c i d e d  a s  follows. 

The l l a c t s  o f  t h i s  case were s e t  f o r t h  in t h e  March 1 2 ,  

2 0 0 8  decision i n  t . h i . s  a c t . i o n ,  a s  w e l . 1  a s  i n  the F e b r u a r y  1, 2 0 0 8  

d e c i s i o n  i n  t . he  c a s e  Hernandez ,  e t  a l .  v .  Kaisrnan, f i l e d  u n d e r  

' A l t h o u g h  d e f e n d a n t s  P a u l  B r i s s o n ,  MD a n d  E m i l y  Deebs d i d  
n o t  f o r m a l l y  ,3ppear on l.he p r i o r  m o t i o n ,  t h e  C o m p l a i n t  was 
dismissed a s  t u  a l l  named d e f e n d a n t s .  
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i n d e x  No. 104989/2007 ( t h e  “ R e l a t e d  A c t i o n ” )  . B r i e f 1 . y  summarized,  

t:.he t -hree  Movinq D e f e n d a n t s  p r e v i o u s l - y  worked f o r -  a j o i n t  m e d i c a l  

p r a c t i c e  oper-at.ed b y  Kaisrnan and  de fendan t .  P a u l  Brisson, M D .  I n  

t h e  R e l a t e d  A c t i o n ,  t h e  Moving 13efendant.s sued Kaisman f o r  sexual .  

tiarasSrrient., a s s a u l t ,  k1att.er.y and  i n t e n t i o n a l  i n f l i c t i o n  of 

e m o t i o n a l  distress. Kaisman a l l - eges  t h a t  h e  first became aware of  

Lhc Relat-ed A c t i o n  on A p r i l  1 6 ,  2 0 0 7 ,  w h i l c  h e  was be j .ng  c r o s s -  

examined  a s  an e x p e r t  witness i n  an  u n r e l a t e d  t r i a l .  H e  l a t e r  

l e a r n e d  that. the websit-e ” C o u r t h o u s e  N e w s  S e r v i c e ”  ( a  news wire  

f o r  l a w y e r s )  summar ized  the c o n t e n t s  of the sexual h a r a s s m e n t  

c o m p l a i n t  on A p r i l  1.4, 2 0 0 7 .  

Mont.hs l a t e r ,  Kaisman says h e  entered h i s  name i n t o  

Google a n d  other i n t e r n e t  search e n g i n e s ,  and d i s c o v e r e d  l i n k s  t o  

s e v e r a l  p o r n o g r a p h i c  websites t h a t  i n c l u d e d  h i s  name ( t h e  

\'Internet S e a r c h  R e s u 1 t : s ” )  H e  a l l e g e s  that t h e  d e f e n d a n t s ,  

i n d i v i d u a l l y  o r  i n  c o n s p i r a c y  w i t h  o t h e r s ,  cau.sed his name t o  

appea r -  w i t h i n  t h e  I n t e r n e t  S e a r c h  R e s u l t s ,  arid t h a t  t h i s  c a u s e d  

him t o  l o s e  b u s i n e s s  arid suffer e m o t i o n a l l y .  T h i s  a c t i o n  e n s u e d ,  

i n  w h i c h  Kaismarl c l a i m s  i n t e n t . i o n a 1  i n f l  i c t i o r i  of  emotional 

d i s t r e s s  arid prima f a c . i , e  t o r t ;  hi.$ wife b r i n g s  a d e r i v a t i v e  c l a i m  

for 1.0ss 01 c o n s o r t i u m .  

I n  Lhe March 1 2 ,  2 0 0 8  d e c i s i o n ,  I c o n c l u d e d  t h a t ,  

ass ixniny  defend3nt .s  somehow c a u s e d  Kaisman’ s name t o  a p p e a r  j.n t h e  
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.Internet Search Results , his admi.ssion to sending sexually 

expl ic:il. images to the Moving Defendants as email attachments 

defeats his claims for ecoriomic loss and emotional distress upon 

lparriir-iy that his name was l i l n k e d  to pornography 

As part of his motion to reargue, Kaisman and his 

at.tor-riey arguc! that I mi sapprehended the facts in statinq that 

K a i s m a i i  admitted to sending “sexual.1.y explicit” email. attachments. 

Kai.srnari contends that on1.y t h e  sending of the ernails (and only to 

certain employees) is a fact, and that it has always been disputed 

(in his mi-nd)  t h a t  the attachments were “sexually suggestive” or 

“pornographic:. ” While he concedes that it was “stupid” of him to 

send the emails to his employees, he personally describes them as 

“humorous.” In the words of his attorney: 

it was always Arden Kaisman’s stance that the 
email attachments and the non-email comments 
and acts either had no sexual content or if 
any specific email attachment dj.d, it was not 
“offensive” (or the recipients were 
suffi.ciently warned by a descriptive label 
and they welcorned Lhe attachment’s humor)  and 
therefore, the ernail attachments and the non- 
email comments and acts “do riot rise to the 
level of ’sexual harassment’” . . . because 
they “do not constitute abhorrent behavior of 
an extremely offensive nature . . . 
Affirmation of Sidney M. Segall, ¶ 8. 

/ I  

In ordcr to h j . y h l i y h t  the qualitative differences 

between w h a L  he admit.s to emajIiny and what he cl.assifies as 

pornography, Kaisman subrniLs a computer d j . s c  w i L h  some of the 
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email atLac:l-irrients, toyether with a montage of photographs of 

pcoplc  cnqaged in sexual activity.i The latter are said to have 

beeri fourid w h e r i  he fnll o w e d  t.he Internet, links found in the 

Int.crriet Scarch l < e s u l t . s ,  and are provided as examples of what he 

considcr.5 indisputably pornographic, as a contrast to the images 

availab1.e t.o hi s fcmal e employees through h i . s  offi.c:e emails. He 

conLerid5: t h a t  the material sent to them was not accurat-cly 

described in the earlier dec:ision. 

Kai.srnaxi next:  ar-yues t .hat  khis action was misconstrued as 

;3 retaliatory one, in that the \‘wroriy” alleged is not defendants’ 

cornmcncement of the Related Act] on, but rather their “intentional, 

vile, vicious, heinous and malicious causing” of the Internet 

Search R e s i l l  ts - His lawyer contends  that although Kaisman will 

have the burden of proving that defendants caused the Internet 

Search Resul t s ,  there is a r i  “eerie time proxj.mi.ty between the 

commencement of the Sexual Harassment action on Aprjl 12, 2007 and 

the l l i r s t  time A r d e n  Kaisman’ s Internet search engine results came 

to his at:tenVion on October 12, 2007” (Segall A f € . ,  ¶ 17). 

As for t - h c  claimed damages, Kaisman argues t h a t  this 

court misconstrued the potential effect the Internet Search 

2Kaism;in’s gratuitous submission of the material h e r e  
further- undermines the  assertion thaL his business reputation was 
somehow damaged by an untrut.hfu1 linkaye between his name and the 
web sites. 
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R e . c ; u l t : ;  m i g h t  have  o n  h im p e r s o n a l l y  and p r o f e s s i o n a l l y ,  

cont.enc3ir-ig that. his sericliny of a f e w  p r i v a t e  cmai I s  w i t h  

“ d i  spuI.ed” c : o n t . c n t s  d o e s  n o t  d e f e a L  h i s  c l a i m  t o  b e i n q  damaged 

when h i s  name becomes pub1 i c l y  l i n k e d  t u  h a r d c o r e  p o r n o g r a p h y .  

Wi th  respec:[: Lo t h e  mot.j.on t o  renew,  Kaisman s u b m i t s  t h e  

r e s u l t s  o f  s u b p o e n a s  s e r v e d  on Gooyle. ‘I’hcse r e su l t s  show t h a L  

t h e  same I n t e r n e t  P r o t o c o l  ( “ I F ” )  a d d r e s s  ( a n d  t h e r e f o r e ,  t - h e  same 

computer-  u s e d  b y  one o r  ;1 l i m i t e d  number o f  i n d i v i d u a l s )  w a s  

r e s p o n s i b l e  for c r e a t i n g  t h e  I n t e r n e t  Sear -ch  R e s u l t s  o v e r  a p e r i o d  

of a few d a y s  i n  S e p t e m b e r  2 0 0 7 .  F u r t h e r  i n q u i r i e s  showed t h a t  

t h i s  TP addres s  i s  owned b y  a Texas company, which  s u b - l i c e n s e d  i t  

110 a company based i n  t.he U k r a i n e ,  which  “seems w i l l i n g  t o  

c o o p e r a t e ”  i n  f u r t h e r  i n v e s t i g a t i o n  ( S e g a l l  A f f . ,  ¶ 1 7 )  . N o t h i n g  

i s  s u b m i t t e d ,  however ,  l i n k i n g  t h i s  da t -a  t o  d e f e n d a n t s .  Kaisman’s  

a t t o r n e y  s t a t e s  t h a t  t h e s e  r e s u l t s  became a v a i l a b l e  o n l y  a f t e r  t h e  

m o t i o n  was submitted, a n d  t h e r e f o r e  t h e r e  i s  “ r e a s o n a b l e  

j u s t i f i c a t i . o r i ”  €or the f a i l u r e  t o  preserilr them p r e v i o u s l y  (Segall 

Aff., ‘fi 24). 

Kaisrnan n e x t  s u b m i t s  e v i d e n c e  t h a t  p u r p o r t s  t o  show t h a t  

some of  t h e  m a t e r i a l  subrnit:ted by  the Moving D e f e n d a n t s  on t h e  

e a r l i e r  moti .on a n d  i n  t h e  R e l a t e d  A c t i o n  a r e  n o t  i n  t h e  e x a c t  fo rm 

h e  s e n t  t . h c m .  His a t . t . o rney  a r g u e s  t h a t  t h i s  i s  e v i d e n c e  t h a t  t h e y  
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are "playing Ea:; t and loose" with the evidence. (Supplemental 

Affirmatiori in Reply of Sidney M. Segal.1,  ¶ H . )  

Next., 1r.o bolst.cr t i i s  damages cl.ai.rri, Kaisman s t - a t e s  that 

an April 8, 2008 Appointment List (not submitted due to 

confidential. i1:y reasons) shows that his business has suffered, and 

that he will be able to tabulate specific economic losses at a 

latcr dake. 

Fi-nally, Kaisman says that he now is obsessed with 

"GoogLjny" his own riame, and has been told he h a s  an "incurable 

Internet diseasc" (Affidavit of Arden M. Kaisman, 91 ll), in 

support of which he suhmits the report of a clinical psychologist 

and bills from a psychotherapist. 

Discussion 

'To be sure, first, there are qualitative differences 

between the email attachments Kaisman sent to his employees and 

the content found i r i  the Internet Search Results, a n d ,  second, the 

court's carlier decision could lead one to believc that Kaisman 

argued that the cmail attachments are " s e x u a l l y  explicit" despite 

his statements to the contrary. Reargument on this issue is 

granted to the extent that while I adhere to my original 

description of the emai.l. atitachmcnts as sexua1l.y related material, 

that conclusion is riot based on Kaisman's admission. 
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Kaisrriai-1 (and o t h e r s )  may v e r y  w e l l  f i r i d  t h e  e m a i l  

a t t a c h m c n t s  “humorous  , ” but. Lhey are v i s u a l l y  a n d  a u d i b l y  

i n s u l t i n g ,  arid are i n a p p r u p r i a t e  i n  a n y  w o r k p l a c e .  

Mer-riam-Webst-er- d e r i r i e s  p o r n o g r a p h y  a s  : 

(1) the d e p i c t i o n  o f  erotic b e h a v i o r  ( a s  i n  
p i c t - u r e s  or w r i t i n g )  i n t e n d e d  t o  c a u s e  sexual .  
e x c i t e m e n t ;  ( 2 )  m a t c r i . a l  ( a s  books or a 
p h o t o g r a p h )  t.hat. d e p i c t s  c r o t j  c b e h a v i o r  and 
i s  i n t e n d e d  t o  c a u s e  s e x u a l  e x c i t e m e n t ;  ( 3 )  
t . h e  d e p i c t i o n  of acts i n  a s e n s a t i o n a l  manner  
s o  a s  t.o arouse a q u i c k  i n t e n s e  e m o t i o n a l  
r e a c t i o n .  
(Merr iam-Wubster  O n l i n e  D i c t i o n a r y .  2 0 0 8 .  ) 

T h e  r n a t e r i d  i.n t h e  email. a t t a c h m e n t s  f i t s  t h i s  d e s c r i p t i o n ,  

p a r t i c u l a r l y  i n  t h e  conl rex t  o f  a w o r k p l a c e .  A s  Justice S t e w a r t  

w r o t e  a l m o s t  4 4  y e a r s  a g o  a b o u t  p o r n o g r a p h y ,  “ I  s h a l l  n o t  t o d a y  

a t t e m p t  f i ~ r t h e r  t o  d e f i n e  t h e  k i n d s  of  m a t e r i a l  I u n d e r s t a n d  t o  be 

embraced  w i t h i n  t h a t  s h o r t h a n d  d e s c r i p t i o n ;  a n d  perhaps I c o u l d  

n e v e r  s u c c c c d  i r i  i , n t e l l i g i b l y  d o i n g  s o .  But  I know it when 1 see 

i t  . . . “  ( J a c o b e l . l i s  v .  Oh io ,  3 7 8  U . S .  1 8 4 ,  1 9 7  [1964] [ P o t t e r  

S t e w a r t ,  J .  , c o n c u r r i n g ] ) .  I s a y  t h e  same a b o u t  t h e  s u i t a b i l i t y  

o f  Kaisman’ s emails t o  h i s  e m p l o y e e s .  

A c c e p t - i n g  a s  Lrue t h a t  Kaisman s u f f e r e d  damages from 

lcarr i i r - iy  h i s  name i s  a s s o c i a t e d  w i t h  p o r n o g r a p h y ,  h e  s t i l l  h a s  

failed t o  s t - a t e  a n  a c t . i o n a b l e  c l a i m  a g a i n s t  d e € e n d a n t s .  Whi le  on 

a moLion t.o d i s r n i : ; ~ ,  t h e  p l e a d i n g s  a r e  t o  be a f f o r d e d  a l i b e r a l  

constr .uc:l : ion a n d  p l a i n t i f f s  a r e  t o  be  g i v e n  t h e  b e n e f i t  o f  e v e r y  

p o s s i b l e  f a v o r a b l e  i n f e r e n c e  (Leon v .  M a r t - i n e z ,  8 4  N.Y.2d 8 3  
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[1934] ; (:PLl< 55 3026, 3244) , if alleqatior-is arc without f a c t u a l  

:;upp(.)r:I-, t h c y  f a i l  to s t .a te  a cause of action ( M . J .  & K. Co. v. 

M a t t . t l e w  l3eencler & Co., 220 A.D.2d 488 [2""' Uep't 19951) . That 

Kaisman' s name appeared  in the Internet Search K e s u 1 . t ~  after an 

online periodical reported the  content of the publicly available 

court records of a s e x u a l  harassment lawsuit filed agai-nst him, 

does riot s u p p o r t  his allegation that defendanLs caused those 

results - 

That branch of the motion seeking renewal i s  denied. 

Kaismai-1 prescnts no reasonable justification for not submitting 

the new1.y alleqed facts on the earlier motion (see Am. Audio Serv. 

B u r e a u  l n c .  v. AT & T Corp., 3 3  A.D.3d 473 [l'" Dep't 20061; CPLR 

5 2221[e] [ : 3 ] ) ,  a n d ,  in any event, the new facts would not change 

the outcome of the prior deci-sion. 

According, it hereby is 

ORDERED that t h e  branch of the motion seeking renewal i s  

d e n i e d ;  and  it. further is 
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ORDERED L h a t  thc b r a n c h  of t .he  motion seeking reargument. 

is granted, (2nd upon re i3. ryurnr!ntf  the cour t .   adhere.^ to its original 

decision, t h e  motion to dismiss is granted, and the Complaint is 

dismissed  as to a l l  defer idant -s ,  and the C l c r k  is directed t o  enter 

judgment acc:or-dingl y w i t h  costs and disbursements as taxed. 

ENTER: 

JANE S. SOLOCIKIN 
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