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INDEX NO. 05- 12349 
CAL. NO. 07-0 17 19-OT 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 10 - SUFFOLKCOUNTY 

I” R E S E N T :  

l jon. JOHN J.J. JONES, JR. 
Justice of the Supreme Court 

MOTION DATE 12-15-07 
ADJ. DATE 2-29-08 
Mot. Seq. # 004 - MG; CASEDISP 

# 005 - MG; CASEDISP 
# 006 - XMD 

Plaintiff, 

- against - 

< , I  IN’fY OF SUFFOLK, THE SUFFOLK 
t ‘OUNTY SHERIFF’S DEPARTMENT, “JOHN 
i )OF’’, Ikputy Sheriff, individually and as a 
i.hcriff attached to the SUFFOLK COUNTY 
$1 II7RIFF’S DEPARTMENT (name being 
ttctitious), the SUFFOLK COUNTY POLICE 
:)l:PARTMEN‘T, “JANE DOE” and “JOHN 
\VlT€4’‘, Police Officers, individually and as police : 

c 3l’ticers attached to the SUFFOLK COUNTY 
)I,ICE DEPARTMENT (name being fictitious), : 

1 AMES KII.MEADE and LAUREN KILMEADE, : 

: 

STOCK & CARR 
Attorneys for Plaintiff 
88 Second Street 
Mineola, New York 11501 

CHRISTINE MALAFI, ESQ., Suffolk Cty Attorney 
By: Marcia L. Lynn, Esq. 
Attorneys for the Defendants County of Suffolk, 
The Suffolk County Sheriffs Department & The 
Suffolk County Police Department 
H. Lee Dennison Building 
100 Veterans Memorial Hwy, P.O. Box 6100 
Hauppauge, New York 1 1788-0099 

GORDON & SILBER, P.C. 
Attorneys for Defendants James & Lauren Kilmeade 
355 Lexington Avenue, 7‘h Floor 
New York, New York 100 17-6603 

I ‘poti the following papers numbered 1 to 30 read on these motions for summary iudament and cross motion to amend 
.ai>tion , Notice of Motion/ Order to Show Cause and supporting papers 1 - 9; 10 - 22 ; Notice of Cross Motion and supporting 
papers- 23 - 25 ; Answering Affidavits and supporting papers 26 - 27 ; Replying Affidavits and supporting papers 28; 29 ; 
i Micr 3 g - - ;  (3 ‘ ) it is, 

ORDERED that for the purposes of this determination, the motion made by defendants the County 
\ ) I  Sul’folk, the Suffolk County Sheriffs Department and the Suffolk County Police Department (Mot. 
Seq. #f0(14), the motion by defendants James Kilmeade and Lauren Kilmeade (Mot. Seq. #005), and the 
i * m s  motion by plaintiff Richard J. Schaller (Mot. Seq. #006) are consolidated; and it is further 

ORDERED that this motion by defendants the County of Suffolk, the Suffolk County Sheriffs 
I kpartment and the Suffolk County Police Department for summary judgment dismissing the complaint 
:igainst them is granted; and it is further 
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ORDERED that the motion by defendants James Kilmeade and Lauren Kilmeade for summary 
iiidgmcnt dismissing the complaint and all cross claims against them is granted; and it is further 

ORDERED that the cross motion by plaintiff Richard J. Schaller for an order amending the 
caption to substitute “Police Officer Rita Engels” and “Police Officer David Dugo” in the place and stead 
1 ) f  “Jane Doc” and “John Smith” is denied. 

Plaintiff Richard J. Schaller, who is hearing impaired and able to read lips, was a tenant living in a 
wement  apartment in the home of defendants James and Lauren Kilmeade pursuant to a lease executed 
:it  April 15,200 1 .  On August 17,2004, a dispute arose between the plaintiff and Lauren Kilmeade 
\vhcrcupoti the Suffolk County Police were called. After Police Officer David Dug0 and Police Officer 
Rita Engels, along with the plaintiff and the Kilmeades entered the plaintiffs apartment, an altercation 
<uurred. As a result, the plaintiff was handcuffed and taken to the psychiatric ward of Stony Brook 
llospital. The plaintiff was released from the hospital after approximately eight hours. The next day, the 
i3iaintiff was served with eviction papers which eventually led to his leaving the apartment on September 
1 :. 2004 

l‘hc plaintiff commenced this action against the County of Suffolk, the Suffolk County Sheriff’s 
ikpartment, “John Doe” Deputy Sheriff, individually and as a Sheriff attached to the Suffolk County 
Sheriffs Departmcnt (name being fictitious), the Suffolk County Police Department, “Jane Doe” and 
.‘.iohn Smith” Police Officers individually and as Police Officers attached to the Suffolk County Police 
Department (names being fictitious) [hereinafter all collectively referred to as the “County”], James 
Kilrneade and Lauren Kilmeade. The complaint alleges ten causes of action: the First, is for assault and 
lwtlei-y against James Kilmeade; the Second, is for trespass against James and Lauren Kilmeade; the 
Third. is for illegal eviction and breach of lease against James and Lauren Kilmeade; the Fourth, is for 
\riolation oF the “American with Disabilities Act” against James and Lauren Kilmeade; the Fifth, is for 
assault and battery against the County; the Sixth, is for false arrest and imprisonment against the County; 
the Seventh, is for negligence against the County; the Eighth, is for violation of constitutional rights 
 g gain st the County; the Ninth, is for negligent infliction of emotional distress against the County, and 
.i:imes and Lauren Kilmeade; and the Tenth, is for punitive damages against the County, and James and 
i.mrcn Kilmeade. 

‘I’hc Kilmeades now move for summary judgment dismissing the complaint and any and all cross 
CIBIIIIS. In support thereof they submit, inter alia: a copy of the pleadings; their deposition testimony; the 
tieposi tion testimony of the plaintiff; the deposition testimony of Suffolk County Police Officers Rita 
lingels and David Dugo; and a copy of the lease. The County also moves for summary judgment 
tiismissing thc complaint and submits in support, inter alia, a copy of the pleadings and the deposition 
tvstiinony of Suffolk County Police Officers Rita Engels and David Dugo. The plaintiff opposes these 
inotjons and cross-moves to amend the caption to substitute “Police Officer Rita Engel” and “Police 
( )flicer David Dugo” in the place and stead of “Jane Doe” and “John Smith.” 

Sanies Kilmeade testified at his deposition that on August 17, 2004, his wife called him at work 
m i  was in a panic because the plaintiff had been very confrontational and had been screaming at her, 
whereupon Mr. Kilmeade suggested that she call the police. Mr. Kilmeade stated that he thereafter went 
Iiomc and when the police arrived at his house, he explained to the officers that the plaintiff was deaf; that 
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!IC plaintiff  was a tenant; that over the previous months, the plaintiff had become abusive and harassing; 
hat it had escalated to the point where he and his wife did not feel safe in the house anymore; and that the 
T i a m t i f f  had denied them access to the apartment. Mr. Kilmeade hrther explained that they were going to 

their house on the market and wanted to get into the apartment to see if electrical and plumbing work 
A as necdeti. Mr. Kilineade testified that prior to August 17, 2004, the plaintiff had threatened his wife, 

at her and his children, wedging his body between the door, touching her arm, and refusing to 
lc<we their foyer. 

In addition, Mr. Kilmeade testified in pertinent part that after the police officers spoke to him and 
171s wfi: and then spoke to the plaintiff, they eventually all went into the apartment with plaintiffs 
;~c‘r~n~ssion. Mr. Kilmeade stated that the plaintiff had to unlock multiple locks and unscrew multiple 
.crews with a screwdriver in order to open the door. He also testified to the effect that: the plaintiff had 
Lrc;lted walls in the apartment without their permission; it was dark and “like a rat’s’’ maze; they were led 
.!own the hallway by the police officer’s flash light; and they were all very close to one another. Mr. 
Kiliiieade stated that there was a door that was rigged in some kind of way and when one of the police 
,,tYicers asked the plaintiff to open the door, his wife pointed to something and the plaintiff lunged at his 

I te with a screwdriver. He alleged that he then stepped between the plaintiff and his wife, and before 
Linytliing could happen, one of the police officers grabbed the plaintiff to restrain him and the police 
ot‘ficcr fell backward with the plaintiff into the kitchen area. 

Lauren Kilineade testified at her deposition that in April, 2004, she went to the plaintiff’s 
Lii)artinent 10 speak to him and upon entering the apartment, she was shocked to see the condition of the 
.Ipartinent since it was very dark with all the light being blocked; it was dirty; it smelled; and the plaintiff 
li,id moved his bed into the kitchen. She testified that she and the plaintiff got into an argument over the 
i-ondition of the apartment. Mrs. Kilmeade stated that another time, after the April argument, the plaintiff 
i * m c  to her door and was yelling and trying to push the door in, frightening her children. She alleged that 
1 ) ’ i  .lune 26, 2004, the plaintiff wrote her a letter of apology for scaring her children. She also alleged that 
m c r d  times thereafter she asked him about the rent money and the plaintiff became irate. 

4dditionally, Mrs. Kilmeade testified that on August 17,2004, the plumber was at her house 
14 oi-king 0 1 1  a downstairs bathroom and needed access to the apartment. She stated that she did not recall 
tlic exact serics of events but that she called her husband and she called the police. She alleged her 
iiusband arrived home and after the police arrived, they walked out with the police to go into the 
.~nai-tmcnt. Mrs. Kilmeade testified in pertinent part that the police asked the plaintiff if he would open 
!lie door because the Kilmeades needed to gain access, and the plaintiff reluctantly agreed. She noted that 
Ihc plaintiff had a kind of system when opening the exterior door, by picking at the molding and looking 
f (  11’ n piece of paper which would let him know if someone had broken into the apartment. She testified 
that she, her husband, the plaintiff, and the two police officers then entered the apartment, and that they 
lidti to walk in a single line because it was a narrow alleyway. In addition, she explained that everything 
v as bolted and the plaintiff had an intricate locking system using a screwdriver on all the doors. Mrs. 
liilineade testified that since she needed access to a storage room, the police asked the plaintiff to open an 
intcrior door. She further alleged that at this request by the police, the plaintiff became very agitated and 
iic lunged :it licr with the screwdriver. She testified that her husband tried to protect her and the police 
1 1  led to restrain the plaintiff who was out of control. She stated that the police let the plaintiff calm down, 
,ii i( i  then the police left and were going to take the plaintiff to a psychiatric unit. Finally, Mrs. Kilmeade 
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!wtified that after the police and the plaintiff left, she and her husband re-entered the apartment because 
i he pluniber was still there and needed access. 

Police Officer David Dugo testified at his deposition that he was dispatched to the Kilmeades’ 
honie 011 August 17, 2004, due to a landlordhenant dispute. He alleged that he spoke to the plaintiff and 
tlic plaintiff’ explained to him that he was involved in a possible eviction proceeding. He stated that 
,ilthough hc was led to believe that the plaintiff had some type of hearing impairment, the plaintiffs words 
w r c  clear and distinguishable. Police Officer Dugo stated that he also spoke to the Kilmeades and Mrs. 

( 1  lineade cxpressed concern over the plaintiffs violent behavior. He stated that the Kilmeades wanted to 
mi11 cntry to look around the apartment, and when he explained that to the plaintiff, the plaintiff agreed to 
ct them in 

Police Officer Dug0 additionally testified that when they entered the apartment it was dark and he 
h x v e d  a narrow hallway. He testified that the Kilmeades wanted to look into a certain area to the left of 

+hc wall. and when someone was about to enter the area, the plaintiff became agitated. At some point 
if tcr entering the apartment, Police Officer Dugo took the screwdriver out of the plaintiffs hand. He 
Giescribcd the plaintiff as flailing his arms, and yelling, “No. They’ll contaminate it with their eyes.” 
’()lice Officer Dugo stated that the plaintiff then lunged toward Mrs. Kilmeade. He explained, “When I 
s l y  lunged, lie specifically had his hands out and it was clear at that point he was about to attack 
u m m i e  ” Police Officer Dugo testified that he grabbed onto the plaintiff, fell down with the plaintiff, 
‘whereupon the plaintiff got up and ran toward the Kilmeades and the other police officer. Police Officer 
lug0 statcd that he got up and followed the plaintiff, who appeared to be in a scuffle of some sort 

~lthough he could not tell with whom as there was no illumination. He alleged that he attempted to 
mitrol  the plaintifj’by trying to hold onto his hands, but that the plaintiff was trying to break his grip. He 
iestified that with the help of the other police officer, they were able to control the plaintiff and put 
iiantlcuffs on him. He also testified that a third police officer arrived sometime thereafter and the plaintiff 
.v,is takcn to the Stony Brook psychiatric unit. Lastly, Police Officer Dug0 testified that the plaintiff was 
101 arrested. 

A t  licr deposition, Police Officer Rita Engels testified to the effect that when she arrived at the 
k~lmeades’ residence, Officer Dugo, the Kilmeades and the plaintiff were standing at the plaintiffs door. 
511c testified that she believes Mrs. Kilmeade told her that they needed access to the apartment and that 
’vlr Kilrneade expressed concern for his wife’s safety because the plaintiff had threatened her in some 
a ~ y  Officer Engels stated that the plaintiff seemed comfortable and consented to let them into the 
*ipartnient. She testified that there was a narrow hallway with a lot of doors with no door knobs. She 
tcxplainecl that the doors had shoelaces with a lot of knots tied into the shoelaces. She further explained 
*hat the plaintiff had a piece of paper with notes and diagrams written on it as to how to untie the 
shoelaces in order to open the doors. Officer Engel testified that since she was closest to the door of a 
1 ooin which the Kilmeades needed to see, she reached for the shoelace to untie it, whereupon the plaintiff 
7ccanie agitated, violent, and was yelling, screaming, and flailing his arms. She alleged that the plaintiff 
unged at her but could not reach her because the hall was so narrow and they were all in single file. She 

remembered that Officer Dugo tried to restrain him and they both fell. Officer Engel concluded that at 
wine point the plaintiff was back at the door and they handcuffed him. 

)It his deposition, the plaintiff testified that he signed the lease to the Kilmeades’ apartment in 
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4priI.2001, and that he did not feel safe when he moved in because one of the doors could not be locked. 
ic testified iii pertinent part that he put up makeshift walls in the apartment since there was one open 

- twin. that he had to put up these walls to protect himself, and that he did not ask the Kilmeades’ 
~~erinissioii The plaintiff testified to the effect that he did not want anyone coming into the apartment 
~dicn lie was not there, so he drilled a tiny hole in the door, and rigged it with a wooden toothpick, glue 
x i c l  cloth, so that he could tell if someone had entered. He explained that he studied the toothpick for a 
~11~11ute or two every time he came home. The plaintiff testified that in May, 2004, the Kilmeades sent him 

letter telling him that he had to find another place to live as they were moving, and that he did not have 
o pay rent that month. The plaintiff alleged that in response, he told the Kilmeades that he wanted his 

ty deposit back, whereupon Mrs. Kilmeade told him that he had used up his deposit. The plaintiff 
Giliegcd that he only owed the Kilmeades $495. He also acknowledged that after the May letter he never 
m i t i  a n y  hrther rent to the Kilmeades. 

in addition, the plaintiff testified that on August 17,2004, after he arrived home from shopping, 
Vrs Kiliiieade me1 him at his car and demanded a check. He alleged that he again told Mrs. Kilmeade 
i iat he wanted his deposit back. He further alleged that she stated she was going to throw all of his things 
wt of  the apartment if he did not pay. He stated that he responded by saying, “don’t you dare touch my 
ituf’f.” The plaintil’f testified to the effect that Mrs. Kilmeade ran away from him, and about ten minutes 
ntcr Mi-. Kilineade came home and was very angry. He alleges that he was seated in his car with the 
M tndow partially down, when Mr. Kilmeade came over and was talking to him with an“ug1y face.” He 
‘cctificd that he made an ugly face back at Mr. Kilmeade and that Mr. Kilmeade then slammed the car 
k w r ,  which had been open about two inches. He alleged that the glass touched his jaw but it did not hurt 
-111; 

i’hc plaintiff further testified that thereafter, a police or a sheriffs car arrived, and he told the 

rninutcs came out and asked him if he had something to hide. He testified to the effect that, at this 
Si’ficcr that he was deaf. He alleges that the police officer’ went inside the Kilmeades house, and after 

noint, he thought that the landlords were trying to pin something on him, so that he asked for an 
ii:tciprcter, but the officer refused. The plaintiff alleged that about this time a female police officer also 
irrived Addl tionally, the plaintiff claimed that the male police officer told him to open his apartment 
.ioor and he did what he was told. He testified that they went into the apartment and the male police 
s!’fjcer politely took the screwdriver out of his hand. He stated that the female police officer then went to 
1)cn ;I door that was tied with a shoelace. He alleged that he wanted to look at the shoelace, but the 

>!‘ficcr started to untie the lace before he could see it. The plaintiff explained that: he studied the knots; he 
tLould memorize how he had made the knots; he needed to know how a knot was tied to make sure no one 

Lipparciitly blocking his view. The plaintiff alleged that he leaned and moved forward and that he may 
lime touched Mr. Kilmeade in trying to get to the door. He alleged that when the male police officer 
grabbed him and tried to put handcuffs on him, he tried to turn around to read his lips, and that the officer 
p i  obablv took that as aggression. The plaintiff stated that when they put him in the police car, he asked 

ax there. and he was deprived of looking at the knots because Mr. Kilmeade was ahead of him, 

‘Although the plaintiff was not certain whether the law enforcement officer who first 
arrived was a police officer or a sheriff, the court will refer to such law enforcement officer as a 
police officer based upon the record. 
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lr !awyer but was told that they were not arresting him. Lastly, he testified to the effect that while he 
‘ v . 1 ~  at the hospital the Kilmeades did maintenance work on a pipe and that someone tampered with his 
31 opcrty. When asked if anything was damaged, the plaintiff responded, “I wouldn’t know. It could be x- 

I V  damage, they [sic] could be magnet damage.” 

The court will determine the summary judgment motions by addressing each cause of action along 
A i t  h the pertinent evidence. 

(1s to the First cause of action against James Kilmeade, the complaint alleges that Mr. Kilmeade 
cntered the plaintiffs apartment on August 17, 2004, and intentionally committed assault and battery upon 
’iic plaintiff: To sustain a cause of action to recover damages for an assault, there must be evidence of the 
.:c.feiidant’s physical conduct which placed the plaintiff in imminent apprehension of harmful contact 
( ’ n t t ~ ~  v Summit Security Services, Inc., 14 AD3d 475, 788 NYS2d 153 [2005]). To recover damages 

I or a battery, there must be evidence showing that there was bodily contact, that the contact was offensive, 
iiid that the defendant intended to make the contact without the plaintiffs consent (Bastein v Sotto, 299 
AD2d 432, 749 NYS2d 538 [2002]). As to any activity in the apartment, it is clear from the plaintiffs 
L ~ w ~ i  testimony that he was the aggressor and surged forward coming in contact with Mr. Kilmeade. 
Voreovcr, any action taken by Mr. Kilmeade in the hallway was either in self-defense or in defense of his 
I{ I l‘c or Police Officer Engels and thus justified (see, Scribner v Beach, 4 Denio 448 [ 18471). 

111 opposition to this summary judgment motion, the plaintiffraises for the first time his deposition 
ii~st1niony wherein he stated that Mr. Kilmeade slammed the car door shut hitting his jaw. Although Mr. 
K ilmeadc’s actions were arguably discourteous, since the plaintiff sat there making faces at Mr. Kilmeade, 
there was obviously no “imminent apprehension” of harmful contact, and thus no assault (see, Hayes v 
S‘rhuftz. 150 AD2d 522, 541 NYS2d 115 [1989]). Further, even if Mr. Kilmeade slammed the door as 

,)!‘a battery (see, Bierach v Nichols, 248 AD2d 916, 669 NYS2d 988 [1998]). Accordingly, the Mr. 
Xi ilmendc’s motion for summary judgment dismissing the First cause of action is granted. 

laimcd, there has been no showing that he intended to make contact with the plaintiff, and thus no proof 

A s  to the Second cause of action against James and Lauren Kilmeade, the complaint alleges that 
i 1’1 August 17, 2004, the Kilmeades without legal right and without consent entered into the plaintiffs 
pi-opcrty. The essence of a cause of action for trespass is the invasion of an individual’s interest in the 
tvclusive possession of land (Kaplan v Incorporated Village of Lynbrook, 12 AD3d 410,784 NYS2d 
5’30 [2004]). 111 general, in the absence of a reservation in the lease, a tenant has the sole and exclusive 
right to the occupation and control of the leased premises during his term, and a landlord has no right to 
cnter the premises (Zwerin v Geiss, 38 Misc2d 306, 237 NYS2d 280 [ 19631). However, a provision in a 
lcasc giving a landlord the right to enter the leased premises in order to make repairs may grant an 
hsolutc right of‘ entry (74 NYJuv.2d7 Landlord and Tenant $247). In this case, paragraph 10 of the lease 
tv-~vides, “ILandlord may at reasonable times, enter the Apartment to examine, to make repairs or 
:il tcrations. and to show it to possible buyers, lenders or tenants.” Under the circumstances herein, it is 
i c x  that tlic Kilmeades had the right to enter the plaintiffs apartment to inspect it and to make repairs 

i $ C Y ,  Sr. .Joseph’s Immigrant Homes, Inc. v Seaman, 53 Misc2d 1095,28 1 NYS2d 143 [ 19671). The 
cntry was for the purpose of examining and making repairs to the plumbing, a right reserved in the lease, 
Liiicl to which the plaintiff consented (see, Ernst v Strauss, 114 AD 19, 99 NYS 597 [ 19061; see also Koltz 
1’ Y 7 Columbia Heigrzts Realty Corp., 6 Misc2d 840, 161 NYS2d 770 [ 19571). Therefore, the Kilmeades’ 
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iiotion for summary judgment dismissing the Second cause of action is granted. 

As io the Third cause of action against James and Lauren Kilmeade, the complaint alleges that the 
kilincades commenced an unlawful eviction proceeding against the plaintiff and violated the lease 
ip-eeinent. In support of their summary judgment motion, the Kilmeades allege that they commenced a 
!cgal proceeding in Suffolk County District Court to evict the plaintiff for non-payment of rent, which 
1-csulted in  a judgment in their favor and a warrant of eviction was issued against the plaintiff. They 
mitend that the plaintiff was ordered to leave the apartment by September 12, 2004, and the plaintiffs 
lcposition testimony indicates that he agreed in court to leave on such date. Additionally, James 
Kilmeade testified that when they rented the apartment to the plaintiff, the apartment was in perfect shape, 
~liimacuiatc. with brand-new rugs and all the doors working. Based upon such proof, the court finds that 
the Kilmeades have made a prima facie showing that the eviction was legal and that they did not breach 
lhc lease 

In opposition, the plaintiff simply alleges that there are questions of fact concerning the condition 
1 ;. the apartment and the payment of rent, which are too numerous and lengthy to repeat. However, a 
I-eview of the record indicates that the only complaint the plaintiff had with the apartment, that was not 
,iddressed by the Kilmeades, concerned a broken lock on one of the interior doors which the plaintiff 
iiiniself fixcd. The court also notes that the plaintiff acknowledged during his deposition that he did not 
,jlways pay his rent on time, he owed the Kilmeades money, he put up walls without the Kilmeades’ 
pcnnission and he put holes in the doors. As such, the plaintiff has failed to rebut defendants’ prima facie 
4iowing. Accordingly, the Kilmeades’ motion for summary judgment dismissing the Third cause of 
x t i o n  is grantcd. 

A s  to the Fourth cause of action against James and Lauren Kilmeade, the complaint alleges that the 
hilmeadcs violated United States Code, Article 42 (commonly referred to as the “Americans with 
Disabilities Act”[and hereinafter referred to as “ADA”]). “To state a claim for discrimination under the 
2D.4. ii plaintiff must allege (1) that he is a qualified individual with a disability; (2) that the defendant is 
whlect to the ADA; and (3) that the plaintiff was denied the opportunity to participate in or benefit from 
rlc fendants services, programs, or activities, or was otherwise discriminated against by defendants, by 
I casoti of [his] disability ... The public accommodation provision of the ADA prohibits discrimination 
qa ins t  an4 individual on the basis of disability ‘by any person who owns, leases (or leases to), or operates 
ci place of public accommodation’ 42 USC $12182’’ (Reid vZackenbaum, 2005 U.S. Dist. LEXIS 17177, 
.?005 WL I993394 [internal citation and quotation marks omitted]). A residential facility such as an 
qm-trnent In a private home, is not a public accommodation under the provisions of the ADA (Reid v 
Zuckenhaunz. supl-a). Thus, the plaintiffs apartment in the Kilmeades’ home is not a place of public 
~:c.commodation, and the ADA is not applicable (see, New York Practice Series- Landlord and Tenant 
/ J w c ~ / c c  in New York $5:61). Furthermore, relief in the form of monetary damages, which is the relief 
i q u e s t c d  by plaintiff herein, is not permitted when the claim is based on violations of the ADA (see, 
Clturnoff 17 Baldwin Realty Group, I&., 8 Misc3d 1023A, 803 NYS2d 17 [2005]). Therefore, the 
liilineades’ motion for summary judgment dismissing the Fourth cause of action is granted. 

I s  to the Fifth cause of action against the County, the complaint alleges that the County’s police 
officers. while in the course and scope of their employment, perpetrated an assault and battery, by placing 
t l x  plaintiff in  handcuffs, and using unnecessary and excessive force. Initially, the court notes that 
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ai though the plaintiff has named the police officers individually in the caption of the complaint, this cause 
or‘action, as well as the other causes of action against the County, all allege that the individual police 
officers were acting within the scope of their duties or in their official capacity. In addition, the plaintiff, 
1 1 1  his memornndum of law, acknowledges that the police officers “were acting within the scope of their 
o!?icial dutics.” As such, the court deems these causes of action to be equivalent to causes of action 
,iSainst the County (see, Rosen & Bardunias v County of Westclzester, 228 AD2d 487, 644 NYS2d 320 
1 i (1061) and not against the police officers individually. 

Even if a police officer is in the lawful scope of his or her duties, the use of excessive force would 
i-x a legal basis for finding an assault (Stein v State of New York, 53 AD2d 988, 385 NYS2d 874 [ 19761). 
. 4 claiin that a law enforcement official used excessive force during the course of an arrest, investigatory 
\top, or other ‘seizure’ of the person is to be analyzed under the ‘objective reasonableness’ standard of the 
kf)iirth Amendment ... The ‘reasonableness’ of a particular use of force must be judged from the 
perspectivc of a reasonable officer on the scene, rather than with the 20/20 vision hindsight’’ (Campugnu 
I ’  4rZ~0, 25 AD3d 528, 529; 807 NYS2d 629, 63 1 [2006] [internal citation omitted]; quoting Mazzariello 
I *  Town of Cheektowaga, 305 AD2d 11 18). To establish that a plaintiffs claim for excessive force lacks 
merit. a municipality must demonstrate that its police officers used objectively reasonable force when 
taking the plaintiff into custody (Higgins v City of Oneonta, 208 AD2d 1067, 61 7 NYS2d 566 [ 19941; Iv 
tIj7/7CUl denied 85 NY2d 803). In this case, the County has established that the police officers did not use 
c.;cessive force in restraining the plaintiff, and the plaintiff has failed to show any evidence otherwise 
(Dicderich v Nyack Hospital, 49 AD3d 491, 854 NYS2d 41 1 [2008]). Police Officers Dug0 and Engel 
it CI’C told of the plaintiffs threatening and violent behavior when they arrived on the scene. They were 
tlien situated i n  a narrow, dark, confined space, with the plaintiff who was acting agitated, aggressive, 
i i-rational, and resisting their efforts to control him. The plaintiff himself acknowledges that the police 
o!Iiccrs probably interpreted his actions to be hostile. As such, the court finds that police officers actions 
,ind use of handcuffs were reasonable and necessary to restrain the plaintiff. Accordingly, the County’s 
\umrnary judgment motion dismissing the Fifth cause of action is granted. 

A s  to the Sixth cause of action against the County, the complaint alleges that the County’s police 
1 r1iccr.s. wliilc in  the scope and course of their employment, falsely imprisoned the plaintiff, without 
\\ ai-raiit, authority, or probable cause. In order to recover damages for false imprisonment, a plaintiff must 
imvc four elements: (1) the defendant’s intent to confine, (2) the plaintiffs consciousness of the 
.x)nfiiiement, (3) that the confinement was involuntary and (4) that such confinement was not privileged 
i Gomalez v State of New York, 1 10 AD2d 8 10,488 NYS2d 23 1 [ 19851; appeal dismissed 67 NY2d 647). 
In the case at hand, the only dispute appears to be with the fourth element, that is, whether or not the 
mnlinement was privileged. After reviewing all the submitted evidence, the court finds that the County is 
cntiiled to the privilege afforded it by Mental Hygiene Law 99.41. This section of the Mental Hygiene 
I (iw provides in pertinent part that any police officer “may take into custody any person who appears to be 
mentally ill and is conducting himself or herself in a manner which is likely to result in serious harm to 
the person or others.” Mental illness is defined as “an affliction with a mental disease or mental condition 
\.L Iiicli IS manifested by a disorder or disturbance in behavior, feeling, thinking, or judgment to such an 
2xtcnt that the person afflicted requires care, treatment and rehabilitation” (Mental Hygiene Law 
? I 01 [ 201) Hcre, the plaintiffs unusual actions of screwing doors shut, tying knots in shoelaces in the 
ioors and then studying and keeping diagrams of the knots, and building a maze of walls, together with 

‘1 i s  agitated and aggressive behavior, establish that the police officers’ conclusions, that the plaintiff was 
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:nwtally i l l  and may cause serious harm to himself or others, were reasonable (see, Antoine v New York 
ci’hy Health and Hospitals Corp., 6 Misc3d 1013A, 800 NYS2d 341 [2005]; see also, Higgins v City Of 
Omwnta, supra). In opposition, the plaintiff, who has submitted no evidence contradicting the police 
)t ficei-s’ testimony, has failed to raise a triable issue of fact. Therefore, the County’s summary judgment 
rnotion dismissing the Sixth cause of action is granted. 

4 s  10 the Seventh cause of action against the County, the complaint alleges that County failed to 
(tkc appropriate precautions and provide effective means to protect the public, including the plaintiff, 
t ~ o n i  the negligent and careless acts of their employees, and failed to train and supervise such employees. 
1; is well settled that a plaintiff seeking damages due to a wrongful detention may not recover under broad 
Jcneral priiiciplcs of negligence, but rather must proceed by way of the traditional remedies of false arrest 
iiid imprisoiinieiit (Secard v Department of SocialServices of the Courtty of Nassau, 204 AD2d 425, 
2 NYS2d 167 [ 19941). Moreover, as to the plaintiffs allegations of negligent hiring and supervision of 

iic police officers, there is absolutely no evidence to support such cause of action (see, Graham v City of 
hew York, 279 AD2d 435,720 NYS2d 452 [2001];Gantt v County of Nassau, 234 AD2d 338,651 
V’u’S2d 54 I [ 19961). Accordingly, the County’s motion for summary judgment to dismiss the Seventh 

1 ’wse of action is granted. 

/Is io the Eighth cause of action against the County, the complaint alleges that the County’s police 
k t  iiccrs, while acting within the scope of their employment and under color of their official capacity, 
mgaged in illegal conduct, in violation of 42 USC $1983. A claim under 42 USC $1983 does not create 
in4 substantive constitutional rights; rather, it simply provides a vehicle to enforce those rights 

1 Incorporated Village of Ocean Beach v Maker Water Taxi Inc., 201 AD2d 704,608 NYS2d 291 
I 1 (104]). I n  order to establish a claim under 42 USC $1983, a plaintiff must show that the conduct 
mnplaincd of deprived him of a right, privilege or immunity guaranteed by the Constitution or the laws 
I “  the United States and that such conduct was committed by a person acting under color of law (DiPaZma 

I ‘  Plzelan, 81 NY2d 754, 593 NYS2d 778 [1992]). Here, the plaintiff alleges that his rights pursuant to the 
Fmrtli, Fifth, Sixth, and Fourteenth Amendments were violated because he is deaf and was taken into 
iwstody. handcuffed, transported to a psychiatric ward, and held in confinement for over eight hours, all 
\ \  ithout thc benefit of a deaf interpreter or an attorney, despite the fact that he specifically asked to be 
pi o v i d ~ d  with an interpreter and attorney. 

With regard to the plaintiffs claim that he was taken into custody and transported to a psychiatric 
i\ ard, thc elcinents of such claim are almost identical to that of his false imprisonment cause of action, and 

such, tlie same analysis that was applied to the false imprisonment cause of action applies hereto (see, 
Fwretti v Town of Greenburgh, 191 AD2d 608,595 NYS2d 494 [1993]; appeal dismissed 82 NY2d 748, 
ii qpd denied 82 NY2d 662). Thus, for reasons already discussed, there was no false imprisonment 
Liiid there is no basis for this portion of the plaintiffs $1983 claim (see, Davis v City of New York, 2007 
YY Slip Op 3 1993U, 2007 WL 21 74860). With regard to the portion of the plaintiffs claim that his right 
I O  counsel was violated because he requested an attorney in the police car while he was being transported 
t c r  tlic hospital, there is no requirement that counsel be provided to an individual at such point in a 
proceeding under the Mental Hygiene Law ( c j  Ughetto v Acrish, 130 AD2d 12, 518 NYS2d 398 [1987]; 
uppeu/ dismissed 70 NY2d 87 1). “Psychiatric examinations are not the equivalent of criminal 
intcrrogations” (see, Project Release vPrevost, 551 F.Supp. 1298, 1308 [1982]; afld 722 F.2d 960). With 
I cgard to the portion of the plaintiffs claim that his constitutional rights were violated because no sign- 
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i;~nguage interpreter was provided by the police at his apartment, the court notes that after reading all the 
dcpocition testimony submitted, it is evident that the plaintiff could adequately understand and 
~:oinin~inicate with others by reading lips. Moreover, the plaintiff acknowledged that after he arrived at 
$tony Brook Hospital, a sign-language interpreter was provided to him. Therefore, there is no merit to 
f h i s  portion of the plaintiffs 0 1983 claim. Lastly, with regard to that portion of the plaintiffs 9 1983 
i’raiin which alleges that the County failed to have in place, proper and adequate policies, procedures and 
L’iistonis to dcal with a deaf person which caused a violation of the his right against unlawful searches, the 
\.oiirf finds no merit. An examination of the plaintiffs deposition testimony reveals that the plaintiff 
cotisentcd to the police entry into his apartment. He understood what the police were asking him and 
: rsponded. “so I open[ed] my apartment” (see, plaintiffs deposition testimony, pg. 107), and permitted 
{lie entry-. rherefore, the County’s motion for summary judgment dismissing the Eighth cause of action is 
p i n  tcti 

4s t o  the Ninth cause of action against the County, and James and Lauren Kilmeade, the complaint 
*i! lcgcs negligent infliction of emotional distress. A cause of action for negligent infliction of emotional 
distress rcquires “allegations that the defendant’s conduct is ‘so outrageous in character, and so extreme in 
tlcgrce, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly 
:iitolerable in a civilized society’’’ (Berrios v Our Lady ofMercy Medical Center, 20 AD3d 361, 362; 799 
Z Y S X  452, 453 [2005]; quotingSlzeila C. v Poviclz, 11 AD3d 120, 130-131; see also, Allen v Ellen 
7 t . u ~ ~ ’  Outlet Store, 13 Misc3d 126[A], 824 NYS2d 752 120061). In this case, the plaintiffs proof fails to 
i aise a triable issue as to whether the defendants’ conduct was sufficiently extreme or outrageous as to 
wpport  his claim. There is no evidence in the record that the defendants intended to harm the plaintiff or 
Ircat 111111 ti1 an offensive manner (Berrios v Our Lady ofMercy Medical Center, supra). Accordingly, 
the County’s and the Kilmeades’ motions for summary judgment dismissing the Ninth cause of action are 
i:1 antcci. 

.Is to the Tenth cause of action against the County, and James and Lauren Kilmeade, the complaint 
iilcges that since the defendants’ actions were reckless and without justification, the plaintiff is entitled to 
Ixiiiitive damages. It is well settled that punitive damages should not be assessed against a municipality 
(Slzuraputu v Town of Islip, 56 NY2d 332,452 NYS2d 347 [1982]). Furthermore, as to all the 
,icfcndants, punitive damages are only available in very extreme cases where a defendant has been shown 
t i \  be acting with actual malice or in such a reckless, wanton, or criminal manner so as to display a 
..onscinus disregard of the rights of others (Moran v Ortlz, 36 AD3d 771, 828 NYS2d 516 [2007]). The 
,icfciidants conduct herein was not so egregious or reckless as to warrant the imposition of punitive 
>miages (Moran v Orth, supra). Thus, the County’s and the Kilmeades’ motion for summary judgment 
tisnitssing thc Tenth cause of action are granted. 

Accordingly, the County’s motion for summary judgment dismissing the complaint against it is 
si anted, atid the Kilmeades’ motion for summary judgment dismissing the complaint and cross claims 
igaiiist them is granted. The plaintiffs cross motion to amend caption is denied as academic. 
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